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ANTONI  v.  GREENHOW,  TREASURER,  (107  U.  S. 

769.) 

The  debt  of  Virginia  under  recent  legislation.  The  effect 
upon  her  obligations  of  changing  remedies  for  their  en- 
forcement    26 

BARBIER  v.  CONNOLLY,  (113  U.  S.  27.) 

The  police  powers  of  the  States  not  impaired  by  the  Four- 
teenth Amendment 12 

i    . 
BEARD  v.  FEDERY,  (3  Wall.  478.) 

The  validity  of  the  act  of  Congress  of  March  3,  1851,  re- 
quiring all  private  claims  to  lands  in  California,  by  vir- 
tue of  any  right  or  title  derived  from  the  Spanish  or 
Mexican  governments,  to  be  presented  to  the  Board  of 
Commissioners  created  under  that  act  for  investigation 
and  settlement,  and  providing  that  all  claims  which  are. 
not  thus  presented  within  a  specified  period  shall  be 
treated  as  abandoned  and  the  lands  as  part  of  the  pub- 
lic domain — considered 3 

BIDDLE    BOGGS    v.   MERCED    MINING    CO.,   and 
MOORE  v.  SMAW,  and  FREMONT  v.  FOWLER, 

(14  California  Reports  279.) 

The  application  of  the  doctrine  of  equitable  estoppel  to  a 
party  against  denying  the  truth  of  admissions  made  by 
his  declarations  or  conduct  with  respect  to  the  title  of 
property  which  have  influenced  the  conduct  of  another 
with  respect  to  that  title  to  his  injury — considered ;  also, 
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whether  a  patent  from  the  United  States,  upon  the  con- 
firmation of  a  claim  under  a  grant  of  land  in  California 
from  the  former  Mexican  government,  passes  to  the  pat- 
entee the  ownership  of  the  precious  metals  which  the 
land  may  contain  1 

BRIDGE  COMPANY  v.  UNITED  STATES,  (105  U.  S. 

470.) 

Limitations  upon  the  power  of  Congress  in  authorizing  the 
construction  of  bridges  over  navigable  rivers  within  the 
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CROWLEY  v.  CHRISTENSEN,  (137  U.  S.  86.) 

The  regulation  and  prohibition  by  the  legislation  of  a  State 
of  the  sale,  within  its  limits,  of  spirituous  and  intoxicat- 
ing liquors  by  retail  in  small  quantities,  to  be  used  as  a 
beverage,  not  in  violation  of  the  Constitution  of  the 
United  States 19 

DENT  v.  WEST  VIRGINIA,  (129  U.  S.  114.) 

The  validity  of  legislation  exacting  from  parties,  before 
they  can  practice  medicine,  a  degree  of  skill  and  learn- 
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of  their  possessing  such  skill,  requiring  them  to  obtain 
a  certificate  or  license  from  a  board  or  other  authority 
competent  to  judge  in  that  respect 18 

ELLIOTT  v.  WILTZ,  GOVERNOR.     (See  Louisiana  v. 
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the  limits  of  the  State  of  Illinois,  are  navigable  waters 
of  the  United  States,  over  which  Congress,  in  the  exer- 
cise of  its  power  under  the  commerce  clause  of  the  Con- 
stitution, may  exercise  control  to  the  extent  necessary  to 
protect,  preserve,  and  improve  their  free  navigation ;  but 
until  that  body  acts  the  State  has  plenary  authority  over 
bridges  across  them,  and  may  vest  in  the  city  of  Chicago 
jurisdiction  over  their  construction,  repair,  and  use  within 
its  limits 10 
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The  validity  of  the  law  of  California  for  the  better  observ- 
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The  national  character  of  the  commerce  with  foreign  na- 
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portation of  persons  and  property  between  them,  requir- 
ing uniformity  of  regulation 8 

HARTMAN  v.  GREENHOW,  (102  U.  S.  672) 

The  indebtedness  of  Virginia  and  legislation  for  its  payment 
considered 23 
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HAYES  v.  MISSOURI,  (120  U.  S.  68.) 

A  statute  of  a  State  providing  that  in  capital  cases,  in  cities 
having  a  popnlation  of  over  100,000  inhabitants,  the 
State  shall  be  allowed  fifteen  peremptory  challenges  to 
jurors,  while  elsewhere  in  the  State  it  is  allowed  in  such 
cases  only  eight  peremptory  challenges,  does  not  deny  to 
a  person  accused  and  tried  for  murder  in  a  city  contain- 
ing over  100,000  inhabitants  the  equal  protection  of  the 
laws]  enjoined  by  the  Fourteenth  Amendment  to  the 
Constitution  ..  ....  15 


LAUNDRY  ORDINANCE  CASE.     IN  THE  MATTER  OF 

QUONG  Woo.  (7  Sawyer's  C.  C.  Rep.  526.) 
The  prosecution  of  a  lawful,  inoffensive,  and  harmless  occu- 
pation in  a  particular  block  or  other  locality  in  a  city 
cannot  be  made  dependent  upon  the  recommendation  of 
a  prescribed  number  of  citizens  and  taxpayers  resident 
in  the  block  or  locality 21 

LOUISIANA  v.  JUMEL,   and  ELLIOTT  v.    WILTZ, 

GOVERNOR,  (107  U.  S.  711.) 

Louisiana  consolidated  bonds.  How  remedies  for  their 
enforcement  are  affected  by  provisions  of  her  new  Con- 
stitution    25 

MINNEAPOLIS    &    ST.    LOUIS    RAILWAY    CO.    v. 

BECKWITH,  (129  U.  S.  26.) 

The  Fourteenth  Amendment  to  the  Constitution  does  not 
limit  the  subjects  in  relation  to  which  the  police  power 
of  the  State  may  be  exercised  for  the  protection  of  its 
citizens.  Corporations  are  persons  within  the  meaning 
of  the  clauses  of  the  Fourteenth  Amendment  relating 
to  the  deprivation  of  property  and  the  equal  protection 
of  the  laws 16 

MISSOURI  PACIFIC  RAILWAY  CO.  v.  HUMES,  (115 

U.  S.  512.) 

Power  of  the  legislature  of  a  State  to  fix  the  amount  of 
damages  beyond  compensation  to  be  awarded  to  a  party 
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injured  by  the  gross  negligence  of  a  railroad  company 
to  provide  suitable  fences  and  guards  for  its  road,  con- 
sidered   14 

MOORE  v.  SMAW.     (See  Biddle  Boggs  v.  Merced  Mining 

Co.) 

POWELL  v.  PENNSYLVANIA,  (127  U.  S.  678.) 

The  right  to  take  all  measures  for  the  support  of  life, 
which  are  innocent  in  themselves,  and  do  not  impair  the 
equal  rights  of  others,  is  an  element  of  that  freedom 
which  every  American  citizen  claims  as  his  birthright..  17 

QUONG  WOO.     (See  Laundry  Ordinance  Case.) 

SMELTING  COMPANY  v.  KEMP,  (104  U.  S.  636.) 
Patents  of  the  United  States  for  lands,  their  construction 
and  operation,  and  how  far  conclusive 4 

SOON  HING  v.  CROWLEY,  (113  U.  S.  703.) 

When  the  public  security  and  welfare  require  that  a  par- 
ticular kind  of  work  shall  be  done  at  certain  times  or 
hours,  and  a  municipal  ordinance  is  made  to  that  effect, 
a  person  engaged  in  performing  that  kind  of  work  has 
no  inherent  right  to  pursue  his  occupation  during  the 
prohibited  time 13 

THE  DANIEL  BALL,  (10  Wall.  5570 

The  doctrine  of  the  common  law  as  to  the  navigability  of 
waters  not  applicable  to  this  country.  Here  the  ebb 
and  flow  of  the  tide  do  not  constitute  the  usual  test  as 
in  England,  or  any  test  at  all,  of  the  navigability  of 
waters.  The  test  by  which  to  determine  the  navigabil- 
ity of  our  rivers  is  found  in  their  navigable  capacity. 
Those  rivers  are  public  navigable  rivers  in  law  which 
are  navigable  in  fact 5 

THE  MOSES  TAYLOR,  (4  Wall.  411.) 

The  distinguishing  and  characteristic  feature  of  a  suit  in 
admiralty  is  that  the  vessel  or  thing  proceeded  against 
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itself  is  seized  and  impleaded  as  the  defendant,  and  is 
judged  and  sentenced  accordingly.  By  the  common 
law  process,  property  is  reached  only  through  a  personal 
defendant,  and  then  only  to  the  extent  of  his  title 9 

UNITED  STATES  v.  FLINT  &  OTHERS,  (4  Sawyer's 

C.  C.  Rep.  42.) 

Finality  of  decrees  of  confirmation  of  Mexican  and  Span- 
ish grants  rendered  by  courts  of  the  United  States.  The 
frauds  for  which  judgments  are  impeachable  in  courts 
of  equity  are  collateral  acts  extrinsic  to  the  merits — acts 
by  which  the  successful  party  has  prevented  his  adver- 
sary from  presenting  the  merits  of  his  case  or  by  which 
the  jurisdiction  of  the  court  has  been  imposed  upon 2 

UNITED  STATES  v.  NEW  ORLEANS,  (98  U.  S.  381.) 
When  a  municipal  corporation  has  been  invested  with  au- 
thority to  borrow  money  for  a  public  work,  or  to  enter 
into  an  obligation,  it  has  the  power  to  levy  a  tax  to  raise 
revenue  with  which  to  pay  the  money  or  discharge  the 
obligation 22 

WELTON  v.  STATE  OF  MISSOURI,  (91  U.  S.  275.) 
The  power  to  regulate  commerce  is  vested  in  Congress  to 
insure  uniformity  of  commercial  regulations  against  dis- 
criminating State  legislation,  and  covers  property  trans- 
ported as  an  article  of  commerce  from  foreign  countries 
or  among  the  States,  protecting  it  from  hostile  or  inter- 
fering State  legislation  until  it  has  mingled  with  and 
become  a  part  of  the  general  property  of  the  country, 
and,  even  after  it  has  entered  a  State,  from  auy  burden 
imposed  by  reason  of  its  foreign  origin 6 

WOLFF  v.  NEW  ORLEANS,  (103  U.  S.  358.) 

During  the  existence  of  a  municipal  corporation  laws  are 
void  which  withdraw  or  restrict  her  taxing  power  so  as 
to  impair  the  obligation  of  her  contracts  made  upon  a 
pledge  expressly  or  impliedly  given  that  it  shall  be 
exercised  for  their  fulfillment..  24 


OPINION 


OF  THE 


SUPREME  COURT  OF  CALIFORNIA 


IN 

Biddle  Boggs  vs.  The  Merced  Mining  Co., 

DELIVERED  BY 

CHIEF  JUSTICE  FIELD, 

OF  THAT  COURT, 

At  its  October  Term,  1859; 

ALSO, 
OPINION   OF   THE   SAME   COURT   IN   MOORE  VS.  SMAW  AND 

FREMONT  vs.  FOWLER,  DELIVERED  BY  THE  SAME 
JUSTICE  AT  ITS  JANUARY  TERM,  1861. 


For  the  application  of  the  doctrine  of  equitable  estoppel  to  a  party  against 
denying  the  truth  of  admissions  made  by  his  declarations  or  conduct, 
with  respect  to  the  title  of  property,  which  have  influenced  the  con- 
duct of  another  to  his  injury,  it  must  appear — 1st,  that  in  making 
the  admission  by  his  declarations  or  conduct,  he  was  apprised  of  the 
true  state  of  his  own  title  ;  2d,  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  such  careless  and  culpable  neg- 
ligence as  to  amount  to  constructive  fraud ;  3d,  that  the  other  party 
was  not  only  destitute  of  all  knowledge  of  the  true  state  of  the  title, 
but  of  the  means  of  acquiring  such  knowledge  ;  and,  4th,  that  he  re- 
lied directly  upon  such  admission,  and  will  be  injured  by  allowing 
its  truth  to  be  disproved. 

There  was  no  general  license  from  the  United  States  to  work  the  mines 
which  the  public  lands  contain,  when  this  decision  was  rendered  in 


1859,  nor  until  the  act  of  February  27, 1865,  and  the  act  of  July  25, 
1866,  Congress  having  previously  adopted  no  specific  action  on  the 
subject.* 

Whether  a  patent  from  the  United  States,  upon  the  confirmation  of  a 
claim  under  a  grant  of  land  in  California  from  the  former  Mexican 
government,  passes  to  the  patentee  the  ownership  of  the  precious 
metals  which  the  land  may  contain;  suggested  but  not  determined; 
decided  in  Moore  v.  Smaw,  post,  p.  36. 


BIDDLE  BOGGS  v.  THE  MERCED  MINING  CO. 


The  following  is  the  opinion  of  the  Supreme  Court  of 
California  in  the  case  of  Biddle  Boggs  v.  The  Merced 
Mining  Company,  decided  at  its  October  Term,  1859. 
The  opinion  was  delivered  by  Chief  Justice  FIELD — Mr. 
Justice  COPE  concurring.  Mr.  Justice  BALDWIN,  having 
formerly  been  counsel  for  the  respondent,  did  not  sit  in 
the  case. 

FIELD,  C.  J. — In  1844,  Micheltorena,  then  governor  of 
California,  issued  to  Juan  B.  Alvarado  a  grant  of  a  tract 
of  land,  known  as  "  Las  Mariposas,"  to  the  extent  of  ten 
square  leagues,  lying  within  designated  boundaries  em- 
bracing a  much  greater  quantity.  In  1847,  Alvarado 

*  The  ninth  section  of  the  "Act  providing  for  a  District  and  a  Circuit 
Court  of  the  United  States  for  the  District  of  Nevada,  and  for  other  pur- 
poses," passed  February  27,  1865,  declared  "That  no  possessory  action 
between  individuals  in  any  of  the  courts  of  the  United  States  for  the 
recovery  of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be 
affected  by  the  fact  that  the  paramount  title  to  the  land  on  which  such 
mines  are,  is  in  the  United  States,  but  each  case  shall  .be  adjudged  by 
the  law  of  possession."  And  section  one  of  the  "Act  granting  the  right 
of  way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other 
purposes,"  passed  July  25,  1866,  provided  "  That  the  mineral  lands  of 
the  public  domain,  both  surveyed  and  uusurveyed,  are  hereby  declared 
to  be  free  and  open  to  exploration  and  occupation  by  all  citizens  of  the 
United  States,  and  those  who  have  declared  their  intention  to  become 
citizens,  subject  to  such  regulations  -as  may  be  prescribed  by  law,  and 
subject  also  to  the  local  customs  or  rules  of  miners  in  the  several  mining 
districts,  so  far  as  the  same  may  not  be  in  conflict  with  laws  of  the  United 
States." 


conveyed,  for  a  valuable  consideration,  his  interest  in  the 
tract  to  John  Charles  Fremont.  In  January,  1852, 
Fremont  presented  his  claim,  under  the  grant,  to  the 
United  States  Board  of  Land  Commissioners  for  confir- 
mation, and,  in  December  of  the  same  year,  the  claim 
was  confirmed.  On  appeal  to  the  United  States  District 
Court,  the  decision  of  the  board  was  reversed;  but  on 
appeal  to  the  Supreme  Court  of  the  United  States,  the 
claim  was  adjudged  to  be  valid,  and  the  cause  was  re- 
manded to  the  District  Court  for  further  proceedings.  In 
pursuance  of  the  mandate  of  the  Supreme  Court,  a  final  de- 
cree of  confirmation  was  entered  in  June,  1855.  In  July 
following,  the  specific  quantity  designated  in  the  grant 
— ten  leagues — was  surveyed  and  segregated  from  the 
general  tract  embraced  within  the  exterior  boundaries- of 
the  grant,  under  the  direction  of  the  Surveyor-General  of 
the  United  States  for  California,  and  the  survey  was  sub- 
sequently approved  by  that  officer.  Upon  this  survey 
and  the  decree  of  confirmation,  a  patent  was  issued  on 
the  part  of  the  United  States  to  Fremont,  bearing  date 
on  the  19th  of  February,  1856,  signed  by  the  President, 
and  countersigned  by  the  Acting  Recorder  of  the  General 
Land  Office  at  Washington.  The  patent  refers  to  the 
proceedings  before  theLand  Commission,  the  appeals,  and 
the  judgments — both  of  the  District  and  of  the  Supreme 
Court — the  final  decree  of  confirmation,  the  survey  there- 
under, and  its  approval,  and,  in  terms,  grants  the  land, 
with  the  specific  description  of  the  approved  survey,  to 
Fremont  and  his  heirs  and  assigns  forever.  This  patent 
includes  the  premises  occupied  by  the  defendant,  and, 
after  its  receipt,  Fremont  leased  them  to  the  plaintiff  for  the 
period  of  seven  years,  at  the  monthly  rent  of  one  thousand 
dollars.  For  their  recovery,  the  lessee  brings  the  present 
suit.  These  premises  contain  ledges  of  gold-bearing 
quartz,  and  the  defendant  entered  into  their  possession 
in  May,  1851,  and  between  that  period  and  the  issuance 
of  the  patent  to  Fremont,  erected  thereon,  at  great  ex- 
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pense,  machinery  and  mills  for  excavating  and  crushing 
the  rock,  and  extracting  the  gold,  and  has  continued  in 
the  occupation  of  the  premises,  working  the  quartz  veins 
and  extracting  the  gold,  ever  since.  The  lease,  in  terms, 
covers  these  various  works,  which  are,  as  the  complaint 
alleges,  fixed  to  the  soil  and  a  part  of  the  freehold. 

To  resist  a  recovery,  the  defendant  relies  upon  three 
grounds:  1st,  fraud  in  the  survey  of  the  Alvarado  grant 
and  the  procurement  of  the  patent  by  Fremont;  2d, 
estoppel  from  the  declarations  and  conduct  of  Fremont; 
and,  3d,  a  license  from  the  Government  to  enter  upon 
the  premises  and  extract  the  gold.  It  was  stipulated 
between  the  parties,  previous  to  the  trial,  that  the  defen- 
dant might  have  any  affirmative  relief  which  it  would  be 
entitled  to  .upon  filing  a  cross  bill  to  the  action,  or  an 
original  bill  setting  up  the  facts  contained  in  the  answer; 
and  might  set  up  any  equitable  defense  which  it  would 
be  entitled  to  set  up  in  a  Court  of  Chancery  to  the  case 
made  in  the  complaint. 

The  effect  of  the  first  clause  of  the  stipulation  we  con- 
ceive to  be  this:  that  if  the  facts  alleged  in  the  answer, 
and  established  by  the  proofs,  could,  in  any  proceeding 
at  law  or  in  equity,  be  urged  by  the  defendant  against 
the  prosecution  of  the  present  action,  they  may  be  urged 
in  this  case  without  regard  to  the  form  of  the  action,  or 
the  character  of  the  pleadings.  As  to  the  second  clause 
of  the  stipulation,  the  parties  appear  to  have  construed 
it  to  mean  that  the  defendant  might,  upon  the  develop- 
ment of  the  proofs,  without  reference  to  the  allegations 
of  the  answer,  interpose  any  defense  which  a  Court  of 
Equity  would  sustain  to  the  case  set  forth  in  the  com- 
plaint. 

We  shall,  for  the  determination  of  the  appeal,  follow 
this  construction,  liberal  as  it  is,  without  considering  an 
objection  which  might  be,  but  is  not,  taken,  that  the 
Court  cannot  properly,  even  upon  the  consent  of  parties, 
pass  upon  questions  not  raised  by  the  written  allegations 
of  the  pleadings. 


As  to  the  charge  of  fraud  in  the  survey,  and  the  pro- 
curement of  the  patent,  the  answer  sets  forth  that  the 
grant  to  Alvarado,  which  is  the  basis  of  the  claim  of 
Fremont,  was  issued  upon  a  petition  for  agricultural  and 
grazing  land,  of  the  extent  of  ten  square  leagues,  to  be 
located  within  exterior  boundaries  embracing  over 
one  hundred  ;  that  neither  in  the  petition  nor  in  the 
grant  was  any  particular  description  given  of  the  specific 
quantity  granted  ;  that  no  survey  or  location  of  this 
quantity  was  attempted  until  1849,  when  a  survey  was 
made  of  the  ten  leagues  by  Fremont  in  the  valley  of  the 
Mariposas,  and  a  map  of  the  same  published  to  the 
world;  that  the  lines  of  this  map  do  not  approach,  within 
a  distance  of  two  miles,  the  premises  in  controversy ; 
that  this  map  was  annexed  to  the  petition  of  Fremont 
presented  to  the  Board  of  Land  Commissioners  for  the 
confirmation  of  his  claim,  and  that  by  the  decree  of  the 
Board,  the  claim  was  confirmed  to  the  land  described  in 
it;  that  until  the  decision  of  the  Supreme  Court,  in  De- 
cember, 1854,  Fremont  persisted  in  claiming  the  land 
thus  designated,  and  disclaimed  ownership  in,  or  title  to, 
the  mineral  lands  in  controversy,  but  that  after  that  de- 
cision, and  in  July,  1855,  he  "caused  and  procured" 
another  survey  to  be  made,  which  includes  these  lands; 
that  this  survey  was  approved  by  the  Surveyor-General, 
and  that  the  same  was  fraudulent  in  this:  that  it  was 
made  clandestinely,  by  the  agents  of  Fremont,  who  care- 
fully concealed  from  the  defendant  his  intention  to  in- 
clude the  mineral  lands  and  veins  in  controversy,  know- 
ing that  the  grant  to  Alvarado,  qualified  and  controlled 
b\  t:.e  petition  of  Alvarado,  called  only  for  grazing  and 
agricultural  lands,  and  that,  under  the  decision  of  the 
Supreme  Court,  he  was  entitled  to  a  location  upon  none 
other. 

The  answer  contains  no  other  allegations  of  fraud  hi 
the  last  survey,  than  this  concealment,  and  the  variance 
from  the  original  survey  made  in  1849 ;  but  when  the 
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cause  was  called  for  trial,  the  defendant  filed  an  affidavit, 
to  the  effect  that  he  expected  to  prove  by  the  Attorney- 
General  of  the  United  States  and  the  Commissioner  of 
the  Land  Office,  at  Washington,  that,  in  procuring  his 
patent  a  fraud  was  perpetrated  upon  the  Government  by 
Fremont,  in  misrepresenting  the  quality  and  character  of 
the  lands  embraced  in  the  survey,  and  by  several  other 
witnesses,  that  the  survey  was  made  and  concealed  at  the 
time  from  the  defendant  and  all  others  claiming  adversely 
to  Fremont. 

It  was,  therefore,  admitted,  for  the  purpose  of  prevent- 
ing a  continuance,  that  the  several  witnesses  named  would, 
if  present,  respectively  testify,  as  stated  in  this  affidavit, 
and  that  their  testimony  should  be  considered  as  actually 
given  on  the  trial,  or  as  offered  and  overruled  by  the 
Court  as  improper.  The  testimony  thus  assumed,  was 
offered,  and,  for  all  the  purposes  of  this  case,  must  be 
deemed  as  actually  before  the  Court.  That  portion 
which  relates  to  the  alleged  clandestine  survey,  was  met 
on  the  trial  by  counter  proof,  and  negatived.  The  Court 
passed  upon  the  point,  and  found  against  the  charge  ; 
and  its  finding,  in  this  respect,  is  fully  warranted  by  the 
evidence.  But  even  were  this  not  so,  we  are  unable  to 
perceive  that  it  would  make  any  difference.  There  was 
no  obligation  resting  either  upon  Fremont  or  the  Sur- 
veyor-General, to  give  notice  of  the  survey  to  the  defen- 
dant, or  any  one  else,  and  it  is  of  no  consequence  how 
secretly  or  how  openly  the  survey  was  made.  That  por- 
tion of  the  charge  which  relates  to  the  alleged  misrepre- 
sentation of  the  quality  and  character  of  the  land,  is  con- 
clusively answered  by  the  proceedings  in  the  Supreme 
Court  of  the  United  States,  to  which  reference  is  made 
in  the  record,  and  in  the  argument  of  counsel.  The 
alleged  misrepresentation  consists  in  the  fact,  that  the 
land  is  mineral,  whereas,  it  is  said  in  argument  (for 
nothing  of  the  kind  appears  in  proof)  that  it  was  repre- 
sented to  be  exclusively  grazing  and  agricultural.  The 
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fact  that  the  land  contained  mines  of  gold  and  silver  was 
before  the  Supreme  Court,  and  constituted  one  of  the 
grounds  upon  which  the  Attorney-General  based  his 
argument  against  the  confirmation  of  the  claim.  To  his 
objection  on  this  head,  the  Court  said  in  its  opinion  : 
"In  relation  to  that  part  of  the  argument  which  disputes 
his  right,  upon  the  ground,  that  his  grant  embraces 
mines  of  gold  or  silver,  it  is  sufficient  to  say,  that  under 
the  mining  laws  of  Spain,  the  discovery  of  a  mine  of  gold 
or  silver  did  not  destroy  the  title  of  the  individual  to  the 
land  granted.  The  only  question  before  the  Court  is  the 
validity  of  the  title.  And  whether  there  be  any  mines 
on  this  land,  and  if  there  be  any,  what  are  the  rights  of 
the  sovereignty  in  them,  are  questions  which  must  be 
decided  in  another  form  of  proceeding,  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Commissioners  or  the  Court, 
by  the  Act  of  1851."  (17  How.,  565.)  That  the  -land 
claimed  by  Fremont  was  mineral,  or  believed  to  be  min- 
eral, was  thus  well  known  to  the  Government,  as  is 
manifest  from  the  argument  of  the  Attorney-General 
and  the  decision  of  the  Court;  and  in  the  face  of  these 
public  acts,  the  charge  of  misrepresentation  as  to  its 
quality  and  character,  falls  to  the  ground.  The  entire 
charge  of  fraud,  then,  rests  upon  the  simple  fact,  that  the 
official  survey,  obtained  by  Fremont,  differs  entirely 
from  his  own  original  survey.  That  this  private  survey 
— accompanying  his  petition  to  the  Land  Commissioners 
— was  not  binding  upon  the  Government  is  too  clear  for 
argument. 

In  Smith  v.  The  United  States  (10  Pet.,  334),  the  Supreme 
Court  says:  "The  laws  of  the  United  States  give  no 
authority  to  an  individual  to  survey  his  grant  or  claim  to 
lands;  he  may  mark  lines  to  designate  the  extent  and 
bounds  of  his  claim,  but  he  can  acquire  no  rights 
thereby." 

In  United  States  v.  Hanson  (10  Pet.,  199),  a  private 
survey  was  considered  and  rejected,  as  being  of  no  force 
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or  validity.  In  Les  Bois  v.  Bramell  (4  How.,  449),  in 
speaking  of  a  survey  of  one  Mackay,  the  Court  said :  "It 
was  a  private  one,  made  at  the  instance  of  the  inhabitants 
of  St.  Louis,  and  not  binding  on  any  one  ;"  and  in  Mackay 
v.  Dillon  (4  How.,  421),  of  the  same  survey  :  "  It  was  in 
its  nature  a  private  survey,  not  binding  upon  the  United 
States."  In  Glenn  v.  The  United  States  (13  How.,  256),  in 
referring  to  surveys  offered  in  evidence,  the  Court  said : 
"  The  surveys  produced  to  us  are  private  ones,  and  of  no 
value  in  support  of  the  claim." 

It  is  true,  the  decree  of  the  Land  Commission  con- 
firmed the  claim  of  Fremont  to  the  land  described  in  his 
survey,  but  that  decree  was  reversed  by  the  District 
Court,  and  when  the  case  was  remanded  to  the  District 
Court  from  the  Supreme  Court,  it  was  accompanied  with 
directions  to  take  further  proceedings  in  conformity  with 
the  opinion  of  the  latter  Court.  In  that  opinion,  allusion 
is  made  to  the  form  of  the  survey,  which  was  to  follow. 
"Some  difficult}7,"  says  the  Court,  "has  been  suggested 
as  to  the  form  of  the  survey.  The  law  directs  that  a 
survey  shall  be  made,  and  a  plat  returned,  of  all  claims 
affirmed  by  the  Commissioners.  And  as  the  lines  of  this 
land  have  not  been  fixed  by  public  authority,  their  proper 
location  may  be  a  matter  of  some  difficulty.  Under  the 
Mexican  Government  the  survey  was  to  be  made  or 
approved  by  the  officer  of  the  Government,  and  the 
party  was  not  at  liberty  to  give  what  form  he  pleased  to 
the  grant.  This  precaution  was  necessary,  in  order  to 
prevent  the  party  from  giving  it  such  a  form  as  would 
be  inconvenient  to  the  adjoining  public  domain,  and 
impair  its  value.  The  right  which  the  Mexican  Government 
reserved  to  control  this  survey  passed,  with  all  other  public  rights, 
to  the  United  States  ;  and  the  survey  must  now  be  made  under 
the  authority  of  the  United  States,  and  in  the  form  and  divisions 
prescribed  by  law  for  surveys  in  California,  embracing  the  entire 
grant  in  one  tract." 

LTpon  tiling  the  mandate  of  the  Supreme  Court,  the 
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District  Court,  in  entering  the  final  decree  of  confirma- 
tion, in  June,  1855,  conformed  to  the  opinion  of  that 
Court,  and  ordered  that  the  land  be  sunned  according 
to  its  direction.  It  is  upon  this  decree,  and  in  pursuance 
of  it,  that  the  survey,  which  is  the  subject  of  complaint, 
was  made  and  approved  by  the  Surveyor  General  of  the 
United  States  for  California.  No  other  or  previous  sur- 
vey has  any  standing  in  Court,  or  can,  in  any  respect, 
affect  the  rights  of  the  grantee.  That  Fremont  "  caused 
and  procured"  the  survey  to  be  made,  does  not  imply 
the  use  of  any  improper  influences  for  that  purpose. 
That  he  applied  to  the  proper  officers  to  make  the  survey 
is  no  doubt  true;  but,  that  he  employed  any  means  to 
improperly  control  their  action,  there  is  no  evidence,  and 
that  the  survey  was  made  secretly,  or  concealed  after  it 
was  made,  is,  as  we  have  already  observed,  contradicted 
by  the  testimony. 

The  grant  to  Alvarado  passed  a  present  and  immediate 
interest  to  ten  square  leagues,  to  be  afterwards  surveyed 
and  laid  off  within  the  exterior  limits  of  the  general 
tract  by  the  Government.  Such  survey  could  only  be 
made  under  the  former  Government  by  its  officers,  and 
could  not  be  made  by  the  grantee  himself.  This  right 
of  survey  passed,  with  all  other  public  rights,  to  the  Gov- 
ernment of  the  United  States,  upon  the  cession  of  the 
country,  and  is  now  to  be  exercised  by  its  officers,  and 
in  conformity  with  its  laws.  By  the  legislation  of  Con- 
gress, the  subject  of  surveys  is  intrusted  to  the  Execu- 
tive Department  of  Government,  and  is  not  left  to  the 
direction  or  control  of  the  grantee.  The  action  of  that 
department  in  the  location  of  confirmed  grants,  when  the 
quantity  granted  is  without  specific  boundaries,  lying 
within  a  larger  tract,  is  conclusive  and  binding  upon 
him.  It  may  be  true,  that  under  the  recent  decision  of 
the  Supreme  Court  in  the  Fossat  Case,  the  United  States 
District  Court  possesses  jurisdiction  to  control  the  loca- 
tion made  upon  its  decree,  while  the  proceedings  for 
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confirmation  are  pending  before  it;  but,  subject  to  this 
qualification,  the  action  of  the  department  in  the  case 
mentioned  is  a  finality  with  the  claimant. 

We  have  considered  at  length  the  charge  of  fraud 
interposed  to  the  recovery,  to  show  its  groundless  char- 
acter; but  the  true  answer  to  objections  of  this  and  the 
like  nature,  if  capable  of  being  established  to  their  full 
extent,  is  that  they  are  inadmissible  in  an  action  of  eject- 
ment to  impeach  the  patent.  In  the  case  of  Moore  et  al. 
v.  Wilkinson,  decided  in  this  Court  at  the  April  Term,  we 
had  occasion  to  consider  how  far  the  conclusiveness  of  a 
survey  and  patent  could  be  questioned  in  an  action  of 
ejectment.  In  that  case  the  defendants,  claiming  to  be 
preemptioners  of  the  premises  in  controversy,  under  the 
laws  of  the  United  States,  offered  parol  evidence  to  show 
that  the  four  leagues  as  surveyed  and  patented  to  the 
plaintiff,  were  different  from  the  tract  designated  in  the 
grant  upon  which  the  patent  issued,  and  the  map  to 
which  the  grant  made  reference,  and  that  a  correct  loca- 
tion of  the  tract  as  granted,  would  not  include  the  .premi- 
ses in  suit.  The  Court  below  excluded  the  evidence, 
and  in  sustaining  its  ruling;  we  said  :  "  The  Government 
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has  provided  a  Board  for  the  determination  of  the 
validity  of  claims  to  lands  held  under  Mexican  grants, 
and  a  system  for  the  survey  and  location  of  the  lands 
upon  the  recognition  and  confirmation  of  such  claims. 
The  survey  and  location  are  to  follow  the  decree  of  con- 
firmation. The  approval  of  the  survey  by  the  proper 
officers  is  the  determination,  the  judgment  of  the  appro- 
priate department  of  Government,  that  the  survey  does 
conform  to  such  decree.  That  determination  or  judg- 
ment is  not  the  subject  of  review  by  the  judiciary.  It  is 
conclusive  upon  the  Courts,  in  actions  of  ejectment,  as 
the  adjudication  of  a  competent  tribunal,  upon  a  subject 
within  its  exclusive  jurisdiction.  The  patent,  which  is 
the  final  document  issued  by  the  Government,  is  conclu- 
sive evidence  of  the  validity  of  the  original  grant,  and  of 


its  recognition  and  conn'mation,  and  of  the  survey  and  its 
conformity  with  the  confirmation,  and  of  the  relinquish- 
inent  to  the  patentee  of  all  the  interest  of  the  United 
States  in  the  land.  It  cannot  be  attacked  collaterally 
even  for  fraud,  whether  charged  to  have  existed  in  the 
procurement  of  the  original  grant,  or  in  the  proof  of  its 
execution,  or  in  the  making  of  the  survey.  For  these 
matters  the  right  of  interference  rests  only  with  the  Gov- 
ernment. Individuals  can  resist  the  conclusiveness  of 
the  patent  only  by  showing  that  it  conflicts  with  prior 
rights  vested  in  them.  And  this  brings  us  to  the  inquiry 
whether  the  defendants  possess  any  such  prior  rights. 
The  fifteenth  section  of  the  Act  of  Congress  of  1851, 
provides  that  the  final  decree  of  confirmation  and  patent 
shall  be  conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  affect  the  interests  of  third 
persons.  If  conclusive  between  the  United  States  and 
the  claimants,  it  must  be  equally  so  between  persons 
holding  under  either  of  those  parties  ;  and  in  Waterman 
et  al.  v.  Smith,  we  held  that  the  third  persons  mentioned 
in  the  act  were  those  whose  titles  were  at  the  time  such 
as  to  enable  them  to  resist  successfully  any  action  of  the 
Government  respecting  it.  The  patent  took  effect  by 
relation  at  the  date  of  the  presentation  of  the  petition  of 
the  patentee  to  the  Board  of  Land  Commissioners  in 
March,  1852.  At  that  time  the  preemption  laws  of  the 
United  States,  under  which  the  defendants  assert  their 
acquisition  of  rights,  were  not  extended  to  California. 
Any  rights  which  they  possess  were  subsequently  ac- 
quired, and  must  be  subordinate  to  the  result  of  the 
proceedings  then  pending  by  the  grantees  before  the 
tribunals  and  officers  of  the  United  States.  Those  pro- 
ceedings had  for  their  object  the  recognition  of  the  gran- 
tee's claim,  and  the  determination  of  its  location  with 
such  precision  as  to  leave  no  room  for  subsequent  dis- 
pute and  litigation.  If  settlers,  after  steps  taken  for 
confirmation,  could  by  location  acquire  such  rights  to 
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the  premises  as  to  authorize  them  to  compel  a  patentee, 
in  every  suit  for  the  recovery  of  his  land,  to  establish  the 
correctness  of  the  action  of  the  officers  of  Government  in 
their  survey  and  location,  the  patent  instead  of  being  an 
instrument  of  quiet  and  security  to  the  possessor  would 
become  a  source  of  perpetual  and  ruinous  litigation, 
and  the  settlement  of  land  titles  in  the  country  be  de- 
layed a  quarter  of  a  century.  The  patentee  would  find 
it  established  in  different  suits,  to  the  utter  destruction 
of  his  rights,  that  his  land  should  have  been  located  in 
as  many  different  places  within  the  exterior  boundaries 
of  the  general  tract  designated  in  his  grant,  as  the  vary- 
ing prejudices,  interests,  or  notions  of  justice  of  witnesses 
and  jurymen  might  suggest." 

The  views  here  expressed  are  applicable  to  the  case  at 
bar,  and  are  conclusive  of  the  point  that  the  defendant 
cannot — treating  this  as  an  action  of  ejectment — set  up 
fraud  in  the  survey  or  the  procurement  of  the  patent,  to 
defeat  the  action  of  the  plaintiff.  We  do  not  here  ex- 
press any  opinion  as  to  the  rights  of  the  defendant. 
These  we  shall  hereafter  consider.  If  it  be  assumed,  for 
the  present,  that  they  are  vested  so  as  to  avail  the  defend- 
ant against  the  assertion  of  any  claim  of  the  Govern- 
ment respecting  the  premises  in  controversy,  it  would 
only  follow  that  the  patent  was  inoperative  to  that 
extent,  not  that  it  was  void.  The  rights  of  the  defend- 
ant would,  in  that  case,  be  effectually  protected  by  the 
provisions  of  the  fifteenth  section  of  the  Act  of  1851, 
and  the  patent  would  be  like  a  second  deed  to  premises 
previously  granted,  and  pass,  as  to  the  property,  no 
interest. 

Nor  would  the  facts  set  up  in  the  answer  as  fraudulent, 
if  presented  in  an  original  or  cross  bill,  avail  the  defend- 
ant in  avoiding  or  resisting  the  patent.  The  effect 'of 
the  matters  alleged  by  way  of  estoppel  we  shall  hereafter 
consider.  We  now  speak  of  the  charge  of  fraud,  consist- 
ing in  the  variance  between  the  private  and  the  official 
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survey  and  the  alleged  concealment  of  the  latter.  Mis- 
representation to  the  Government  of  the  quality  and 
character  of  the  land  is  not  averred  in  the  answer,  and 
if  it  were  the  allegation  would  not  change  the  case.  The 
charge  of  misrepresentation  and  concealment,  as  we 
have  seen,  are  without  foundation  in  fact,  and  the  change 
in  the  survey  was  the  act  of  the  Government  and  not  of 
the  patentee.  These  matters  then  would  give  the  de- 
fendant no  title  to  relief  in  a  Court  of  Equity. 

But  there  is  another  and  a  fatal  objection  to  any  equit- 
able suit  of  the  nature  supposed.  Fremont  is  not  a  party 
to  this  action,  and  he  would  be  a  necessary  party  to  any 
proceeding  to  avoid  or  set  aside  his  patent  on  the  ground 
that  it  was  issued  through  fraud  or  misrepresentation. 
His  rights  cannot  be  determined  or  impaired  in  any  side 
suit  between  third  parties. 

The  proceeding  by  bill  in  equity,  which  an  individual 
is  allowed  to  take  to  set  aside  a  patent  or  control  its  ope- 
ration, is  in  the  nature  of  a  bill  to  quiet  title ;  to  deter- 
mine an  estate  held  adversely  to  him,  to  remove  what 
would  otherwise  be  a  cloud  upon  his  own  title ;  or  is  in 
the  nature  of  a  bill  to  enforce  a  transfer  of  the  interest 
from  the  patentee,  on  the  ground  that  the  latter  has  by 
mistake  or  fraud  acquired  a  title  in  his  own  name  which 
he  should  in  equity  hold  for  the  benefit  of  the  complain- 
ant. The  individual  complainant  must  therefore  possess 
a  title  superior  to  that  of  his  adversary,  and  of  course  to 
that  of  the  Government  through  whom  his  adversary 
claims,  or  he  must  possess  equities  which  will  control 
the  title  in  his  adversary's  name. 

Thus  in  Gaines  et  al  v.  Nicholson  et  al  (9  How.,  364)  the 
plaintiffs  as  trustees  of  schools  and  school  lands  of  a  town- 
ship in  Mississippi,  claimed  the  sixteenth  section  of  the 
township  as  appropriated  for  the  use  of  schools  under 
certain  Acts  of  Congress.  By  provisions  contained  in  a 
treaty  with  the  Choctaw  tribe  of  Indians,  certain  lands 
were  reserved  to  several  members  of  the  tribe,  and  among 
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others  to  one  Wall,  to  be  located  in  entire  sections,  and 
to  include  their  residence  and  improvements  at  the  time. 
Wall  conveyed  his  interest  in  the  section  reserved  to  him 
to  parties  who,  representing  that  he  resided  upon  the 
sixteenth  section  of  the  township  at  the  date  of  the  treaty 
and  had  his  improvements  thereon,  obtained  a  patent 
from  the  President  of  the  United  States,  and  then 
brought  ejectment  against  the  tenant  of  the  trustees  in 
possession  of  the  premises.  The  trustees  thereupon  filed 
a  bill  to  stay  the  proceedings  at  law  and  prayed  for  a 
temporary  injunction  in  the  first  instance,  and  afterwards 
a  perpetual  injunction,  alleging  that  the  representation 
as  to  the  residence  and  improvements  of  Wall,  upon 
which  the  patent  was  issued,  was  false  and  fraudulent. 
The  Court  below  decreed  a  perpetual  injunction,  and 
directed  the  patentees  to  relinquish  their  interest  to  the 
trustees.  The  Appellate  Court,  after  stating  the  facts 
of  the  case  and  referring  to  the  alleged  false  and  fraudu- 
lent misrepresentation,  says: 

"This  is  the  ground  set  forth  by  the  complainants  upon 
which  to  invoke  the  equitable  interposition  of  the  Court 
to  set  aside  and  annul  the  patent,  and  remove  the  incuni- 
brance  from  their  title,  and  to  stay  the  proceedings  at  law. 
And  undoubtedly  if  the  facts  thus  charged  have  been 
established  by  the  proceedings  and  proofs,  a  right  to  such 
equitable  interposition  for  the  relief  sought  has  been 
made  out,  and  the  decree  of  the  Court  below  should  be 
upheld." 

Here  the  trustees  asserted  a  title,  which  upon  their  al- 
legation was  superior  to  that  of  the  Government  at  the 
time  the  patent  issued,  and  though  the  suit  is  stated 
in  the  opinion  of  the  Court  to  be  to  set  aside  and  annul 
the  patent,  it  was  in  fact,  as  appears  from  the  pleadings 
and  judgment,  only  to  stay  proceedings  at  law  and  re- 
move the  cloud  upon  the  title.  In  that  particular  case 
the  effect  of  the  suit,  had  the  decree  been  sustained, 
would  have  been  the  same  upon  the  rights  of  the  pat- 
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entees  as  if  it  had  been  brought  to  annul  the  patent  ab- 
solutely. But  in  many  cases  the  effect  would  be  very 
different.  A  decree  annulling  a  patent  destroys  it  abso- 
lutely ;  a  decree  setting  aside,  or  restricting  its  operation 
to  the  premises  in  controversy,  still  leaves  it  unimpaired 
in  other  respects.  To  annul  a  patent  absolutely,  proceed- 
ings can  only  be  taken  by  the  Government,  or  some  in- 
dividual in  its  name,  and  that  by  scire  facias,  or  by  bill, 
or  information.  Individuals  can  maintain  no  proceed- 
ings to  that  effect,  the  question  being  one  exclusively  be- 
tween the  sovereignty  issuing  the  patent  and  the  patentee. 
Thus  in  Jackson  v.  Lawton  (10  Johns.,  24),  where  two 
patents  were  issued  for  the  same  premises,  Kent,  C.  J., 
said  : 

"The  elder  patent  must,  therefore,  be  impeached  and 
set  aside  before  we  can  acknowledge  any  title  set  up 
under  the  younger  patent,  and  the  question  is,  whether 
it  can  be  impeached  by  parol  proof  in  this  suit?  Letters 
patent  are  matter  of  record,  and  the  general  rule  is  that 
they  can  only  be  avoided  in  chancery  by  a  writ  of  scire 
facias  sued  out  on  the  part  of  the  Government,  or  by 
some  individual  prosecuting  in  its  name.  This  is  the 
settled  English  course  sanctioned  by  numerous  prece- 
dents, and,  we  have  no  statute  or  precedent  establishing 
a  different  course." 

And  again  :  "  If  the  elder  patent,  in  the  present  case, 
was  issued  by  mistake,  or  upon  false  suggestions/  it  is 
voidable  only ;  and  unless  letters  patent  are  absolutely 
void  on  the  face  of  them,  or  the  issuing  of  them  was 
without  authorit}-,  or  was  prohibited  by  statute,  they  can 
only  be  avoided  in  a  regular  course  of  pleading,  in  which 
the  fraud,  irregularity,  or  mistake  is  directly  put  in  issue. 
The  principle  has  been  frequently  admitted,  that  the  fraud 
must  appear  on  the  face  of  the  patent  to  render  it  void  in 
a  court  of  law ;  and  that  when  the  fraud  or  other  defect 
arises  on  circumstances  dehors  the  grant,  the  grant  is  void- 
able only  by  suit.  The  regular  tribunal  for  this  purpose  is 
2 


18 

chancery  founded  on  a  proceeding  by  scire  facias,  or  by 
bill  or  information.  It  would  be  against  precedent  and 
of  dangerous  consequences  to  titles  to  permit  letters  pat- 
ent (which  are  solemn  grants  of  record)  to  be  impeached 
collaterally  by  parol  proof  in  this  action." 

In  Field  v.  Seabury  et  al.  (19  How.,  332)  the  point  was 
presented,  whether  when  a  grant  or  patent  of  land,  or 
legislative  confirmation  of  titles  to  land,  has  been  made 
by  the  sovereignty  or  legislative  authority  only  having 
the  right  to  make  it,  there  being  no  provision  in  the  pat- 
ent by  law  to  inquire  into  its  fairness  as  between  the 
grantor  and  grantee,  or  between  third  parties;  a  third 
party  could  raise  in  ejectment  the  question  of  fraud  as 
between  the  grantor  and  grantee  and  thus  look  beyond 
the  patent  or  grant;  and  the  Court,  after  stating  that  it 
was  not  aware  that  such  a  proceeding  was  permitted  in 
arty  of  the  Courts  of  law,  said  further:  "'In  England  a 
bill  in  equity  lies  to  set  aside  letters  patent  obtained  from 
the  King  by  fraud  (Attorney- General  v.  Vernon,  277,  370; 
same  case,  2  Oh.  Rep.,  353),  and  it  would  in  the  United 
States;  but  it  is  a  question  exclusively  between  the  sov- 
ereignty making  the  grant  and  the  grantee." 

But  it  is  unnecessary  to  pursue  this  point  further,  for 
even  if  the  defendant  possessed  a  title  to  the  premises  no 
matters  are  shown,  as  we  have  already  observed,  which 
would  authorize  any  equitable  interference  of  the  Court 
with  the  claim  of  the  plaintiff  on  the  ground  that  the  sur- 
vey was  made  and  the  patent  procured  by  fraud. 

We  pass  to  the  second  ground  of  defence,  that  of  estop- 
pel. The  only  matters  alleged  in  the  answer  by  way  of 
estoppel  are  the  private  survey  of  Fremont  in  1849,  and  his 
presentation  of  the  same  to  the  Board  of  Land  Commis- 
sioners as  embracing  and  identifying  the  tract  he  claimed, 
and  subsequent  public  and  repeated  disclaimers  by  him  at 
the  time  the  defendant  took  possession  of  the  premises  in 
controversy  in  1851,  and  afterwards,  up  to  July,  1855,  of 
any  title  or  claim  to  the  property,  and  of  any  title  or  claim 
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to  any  land  within  the  exterior  bounds  of  the  grant  to  Al- 
varado,  except  that  designated  iu  his  survey. 

Upon  these  declarations  the  answer  avers  the  defend- 
ant acted,  and  was  induced  to  make  valuable  and  per- 
manent improvements  upon  the  premises  in  controversy 
and  adjacent  property,  at  an  expenditure  of  upwards  of 
$800,000;  and  insists  that  the  plaintiff  is  thereby  es- 
topped from  asserting  any  title  under  Fremont.  Other 
matters  are  also  urged  by  way  of  estoppel  not  alleged  in 
the  answer,  and  which  but  for  the  stipulation  of  the 
parties  would  not  be  considered  by  the  Court.  In  the 
affidavit  for  a  continuance,  to  which  we  have  already  re- 
ferred, it  was  stated  that  the  defendant  expected,  by 
several  witnesses  named,  to  prove  that  from  the  time 
possession  was  taken  of  the  premises  to  that  date  Fre- 
mont knew  of  the  claim  of  the  defendant  to  the  property, 
and  its  occupation  and  improvement,  and  never  set  up 
any  title  to  the  same  until  July,  1855,  or  forbid  the  oc- 
cupation and  improvement.  To  prevent  the  continu- 
ance, it  was  admitted  that  the  witnesses,  if  present,  would 
testify  as  stated,  and  that  their  testimony  should  be 
deemed  as  actually  given,  or  as  offered  and  overruled  as 
improper. 

The  Court  passed  upon  these  matters,  and  found  that 
up  to  July,  1855,  Fremont  claimed  the  premises  in  his 
survey,  and  made  the  representations  and  disclaimers  al- 
leged to  the  property  in  controversy,  but  that  it  was  not 
shown  that  he  willfully  made  them,  or  intended  to  deceive  or 
defraud  the  defendant,  or  to  influence  its  conduct,  but  that 
they  were  made  "without  any  fraudulent  intent  and  before 
the  final  location  of  his  claim,  and  when  it  loas  unknown  where 
the  lines  thereof  would  be  fixed,"  and  that  he  knew  of  the 
occupation  and  improvements  of  the  defendant  from  the 
time  possession  was  taken,  without  forbidding  the  same 
or  claiming  the  premises  until  July,  1855. 

It  is  undoubtedly  true  that  a  party  will,  in  many  in- 
stances, be  concluded  by  his  declarations  or  conduct  which 
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have  influenced  the  conduct  of  another  to  his  injury.  The 
party  is  said,  in  such  cages,  to  be  estopped  from  denying 
the  truth  of  his  admissions.  But  to  the  application  of 
this  principle  with  respect  to  the  title  of  property  it  must 
appear — 1st,  that  the  party  making  the  admission  by  his 
declarations  or  conduct  was  apprised  of  the  true  state  of 
his  own  title  ;  2d,  that  he  made  the  admission  with  the 
express  intention  to  deceive,  or  with  suc.h  careless  and 
culpable  negligence  as  to  amount  to  constructive  fraud  ; 
3d,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but  of  the  means 
of  acquiring  such  knowledge;  and  4th,  that  he  relied  di- 
rectly upon  such  admission  and  will  be  injured  by  allow- 
ing its  truth  to  be  disproved.* 

These  qualifications  in  the  application  of  the  doctrine 
will  be  found  fully  sustained  by  the  authorities.  There 
must  be  some  degree  of  turpitude  in  the  conduct  of  a 
party  before  a  Court  of  Equity  will  estop  him  from  the 
assertion  of  his  title,  the  effect  of  the  estoppel  being  to 
forfeit  his  property  and  transfer  its  enjoyment  to  another. 
u  In  all  this  class  of  cases,"  says  Story,  speaking  of  equit- 
able estoppels,  "the  doctrine  proceeds  upon  the  ground 
of  constructive  fraud,  or  of  gross  negligence,  which  in 
effect  implies  fraud.  And,  therefore,  where  the  circum- 
stances of  the  case  repel  any  such  inference,  although 
there  may  be  some  degree  of  negligence,  yet  Courts  of 
Equity  will  not  grant  relief.  It  has  accordingly  been 
laid  down  by  a  very  learned  judge,  that  the  cases  on  this 
subject  go  to  this  result  only,  that  there  must  be  positive 
fraud,  or  concealment,  or  negligence,  so  gross  as  to 
amount  to  constructive  fraud."  (1  Story's  Equity,  sec. 
391.) 

*In  Davis  v.  Davis  (26  California,  41)  the  Supreme  Court  approved  of  this 
statement  of  the  conditions  to  the  application  of  the  doctrine  of  equitable 
estoppel  with  respect  to  the  title  of  property,  understanding  that  it  was  not 
intended  by  the  language  employed  to  hold  that  a  person  must  be  destitute 
of  all  possible  means  of  acquiring  knowledge  of  the  true  state  of  the  title, 
but  only  of  all  convenient  or  ready  means  to  such  end. 
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"In  order  to  the  introduction  of  this  equity,"  says 
Adams  in  his  treatise  on  the  doctrine  of  equity,  "it  is 
essential  that  there  be  intentional  deceit  in  the  defend- 
ant, or  at  all  events  that  degree  of  gross  negligence 
which  amounts  to  evidence  of  an  intent  to  deceive."  (Side 
page,  151.) 

In  Commonwealth  v.  Moltz  (10  Barr,  531)  the  Supreme 
Court  of  Pennsylvania,  after  citing  several  cases  in  which 
the  doctrine  of  equitable  estoppel  was  applied,  said  :  "In 
all  these  cases  there  is  some  ingredient  which  would  make 
it  a  fraud  in  the  party  to  insist  on  his  legal  right."  (Per 
Sergeant,  J.,  in  Crest  v.  Jack,  3  W.,  238.)  And  again  : 
"To  the  constitution  of  this  species  of  estoppel  at  least 
three  ingredients  seem  to  be  necessary:  1st,  misrepre- 
sentation or  willful  silence  by  one  having  knowledge  of 
the  fact;  2d,  that  the  actor  having  no  means  of  informa- 
tion was  by  the  conduct  of  the  other  induced  to  do  what 
otherwise  he  would  not  have  done;  and  3d,  that  injury 
would  ensue  from  a  permission  to  allege  the  truth.  And 
these  three  things  must  appear  affirmatively.''' 

In  Copdand  v.  Copeland  (28  Maine,  539)  the  Supreme 
Court  of  Maine  in  considering  the  nature  of  these  estop- 
pels, after  quoting  the  language  of  Lord  Den  man  in  Pick- 
ard  v.  Sears  (6  Adolph.  &  Ellis,  469),  "That  where  one 
by  his  words  or  conduct  willfully  causes  another  to  be- 
lieve the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the 
same  time,"  said  :  "  In  this  position,  thus  established,  it 
must  be  observed  that  several  things  are  essential  to  be 
made  out  in  order  to  the  operation  of  the  rule ;  the 
first  is  that  the  act  or  declaration  of  the  person  must  be 
willful — that  is,  with  knowledge  of  the  facts  upon  which 
any  right  he  may  have  must  depend,  or  with  an  inten- 
tion to  deceive  the  other  party  ;  he  must  at  least,  it 
would  seem,  be  aware  that  he  is  giving  countenance  to 
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the  alteration  of  the  conduct  of  the  other  whereby  he 
will  be  injured  if  the  representation  be  untrue,  and  the 
other  must  appear  to  have  changed  his  position  by  reason 
of  such  inducement." 

In  Whitaker  v.  Williams  (20  Conn.,  104)  the  Supreme 
Court  of  Connecticut,  in  considering  the  same  subject, 
said :  "  The  doctrine  that  one  shall  not  be  permitted  to 
retract  representations,  in  which  is  included  conduct,  by 
which  he  has  induced  another  to  adopt  a  particular 
course  of  action,  supposes  and  is  to  be  understood  with 
the  qualification,  which  is  indeed  a  part  of  the  principle 
itself,  that  the  one  by  whom  such  representations  were 
made  had  a  knowledge  of  his  rights.  In  laying  down 
this  qualification  we  speak  of  the  principle  generally, 
and  would  not  be  understood  to  say  that  there  may  not 
be  cases  where  there  is  such  culpability  on  the  part  of 
the  person  making  such  representations,  or  such  particu- 
lar circumstances  or  consequences  attending  them,  that 
he  would  not  be  permitted  to  set  vup  the  want  of  such 
knowledge." 

O 

In  Delaplaine  v.  Hitchcock  (6  Hill,  16)  the  Supreme 
Court  of  New  York,  per  Bronson,  J.,  said:  "The  mouth 
of  a  party  will  sometimes  be  closed  after  he  has  omitted 
to  speak  at  the  proper  time,  and  has  thus  been  the  oc- 
casion of  misleading  a  third  person.  But  there  is  no 
such  thing  as  an  estoppel  in  pais  for  neglecting  to  speak 
or  act  where  the  party  did  not  know  the  facts,  which  if 
known  would  have  made  it  his  duty  to  speak  or  act. 
An  estoppel  in  pais  is  a  moral  question.  It  can  only  exist 
where  the  party  is  attempting  to  do  that  which  casuists 
would  decide  to  be  a  wrong;  something  which  is  against 
good  conscience  and  honest  dealing."  (8  Wend.,  483;  3 
Hill,  215,  220.) 

In  Brewer  v.  Boston  and  Worcester  Railroad  Corporation 
(5  Met.,  479)  the  demandant  brought  a  writ  of  entry  to 
recover  a  parcel  of  flats  appurtenant  to  his  upland.  The 
case  was  submitted  to  the  Court  on  a  statement  of  facts, 
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from  which  it  appeared  that  the  demandant  and  one  Tol- 
rnan,  under  whose  wife  the  tenants  claimed,  had  agreed 
byparol  upon  a  dividing  line  between  the  flats  appurte- 
nant to  their  respective  lands,  and  in  the  language  of  the 
statement  "  the  demandant  always  claimed  to  own  the 
flats  lying  north-easterly  of  said  line,  and  exercised  vari- 
ous acts  of  ownership  on  the  same.  He  stated  to  the 
agent  of  tenants  before  they  purchased  the  land  and  flats 
of  said  Tolman  and  wife,  that  the  land  which  he  claimed 
lay  north-easterly  of  said  line,  and  that  he  did  not  claim 
the  land  south-westerly  of  said  line,  and  he  has  also  made 
similar  representations  to  others.  After  the  tenants  pur- 
chased of  Tolman  and  wife,  they  proceeded,  with  the 
knowledge  of  the  demandant,  to  fill  up  said  land  lying 
south-westerly  of  said  line,  and  to  erect  buildings  and 
fences  thereon,  and  exercise  other  acts  of  ownership  on 
the  land  ;  and  the  demandant  was  frequently  present  and 
saw  said  improvements  and  pointed  out  the  said  line,  and 
never  expressed  any  dissent  to  said  proceedings,  nor  gave 
any  notice  to  the  tenants  that  he  had  any  claim  to  the 
said  land." 

Upon  this  statement  of  facts  it  was  agreed  by  the  par- 
ties that  if  the  Court  should  determine  that  the  demand- 
ant was  entitled  to  the  flats  he  should  recover  in  con- 
formity to  certain  lines,  unless  the  Court  should  determine 
that  the  demandant  was  estopped  as  against  the  tenants 
from  claiming  the  same.  The  Court  adjudged  a  recovery 
in  favor  of  the  demandant,  stating  in  its  opinion  that  it 
decided  the  case  on  the  ground  that  the  demandant  had 
acted  fairly  under  a  mistake,  and  that  he  had  made  no 
declarations  contrary  to  his  honest  belief  at  the  time,  or 
with  any  intention  to  deceive  the  tenants.  "And  we 
think  it  clear,"  said  the  Court,  "that  the  declarations 
thus  made  do  not  operate  in  the  nature  of  an  estoppel. 
A  party  is  not  to  be  estopped  to  prove  a  legal  title  to  his 
estate  by  any  misrepresentation  of  its  locality  made  by 
mistake,  without  fraud  or  intentional  deception,  although 
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another  party  may  be  induced  thereby  to  purchase  an  ad- 
joining lot,  the  title  to  which  may  prove  defective,  for  he 
may  require  a  warranty,  and  it  would  be  most  unjust  that 
a  party  should  forfeit  his  estate  by  a  mere  mistake." 

These  authorities  are  sufficient  to  show  the  correctness 
of  the  qualifications  we  have  placed  upon  the  application 
of  the  principle  of  equitable  estoppel.  They  might  be 
multiplied  to  an  almost  indefinite  extent.  Tested  by  them, 
the  matters  set  up  can  have  no  operation  by  way  of  es- 
toppel. Fremont's  claim,  under  the  Alvarado  grant,  was 
to  no  specific  tract.  It  was  only  an  interest  to  a  specified 
quantity,  to  be  afterwards  surveyed  and  laid  off  by  the 
officers  of  Government.  Fremont  evidently  thought 
otherwise.  He  believed  he  could  himself  make  the  seg- 
regation. He,  therefore,  made  the  survey  in  1849,  which 
he  annexed  to  his  petition.  lie  asserted  his  claim  to  that 
specific  tract.  The  Board  affirmed  his  claim  to  that  tract, 
and  it  would  appear  that  a  subsequent  survey  in  1852  was 
made  under  its  decree,  in  conformity  with  it.  Had  the 
matter  there  rested,  the  present  case  would  never  have 
existed.  But  the  decree  of  the  Board  was  reversed  by 
the  District,  Court,  and  with  the  decree  the  survey  under 
it  fell,  as  a  matter  of  course.  Fremont  sought  a  reversal 
of  that  decree  in  the  Supreme  Court,  and  obtained  its  re- 
versal, but  that  reversal  was  accompanied  with  a  direction 
that  the  survey  should  be  made  in  a  particular  form.  The 
District  Court  entered  in  June,  1855,  a  final  decree  in 
pursuance  of  that  direction.  The  only  authoritative  and 
official  survey  was  made  under  that  decree.  That  survey 
gave  precision  to  Fremont's  claim,  and  attached  his  title 
to  the  laud  it  embraced.  That  survey  covers  the  prem- 
ises in  controversy,  and  from  its  approval  Fremont  has  as- 
serted his  right  to  them.  From  that  approval  his  title  to 
the  land  became  perfect.  The  previous  representations 
and  disclaimers  were  clearly  made  under  a  misapprehen- 
sion of  his  rights.  It  would  be  most  unreasonable  to 
hold  that  he  intended  to  abandon  all  title  to  any  land  out- 
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side  of  his  own  private  survey,  or  the  survey  under  the 
decree  of  the  Board — provided  the  Government  should 
finally  locate  his  claim  on  another  and  different  portion 
within  the  exterior  boundaries  of  his  general  tract. 

The  representations — under  the  circumstances,  and  the 
law  governing  the  location  of  land  claims  under  floating 
Mexican  grants — could  not  be  more  than  an  expression  of 
an  opinion  as  to  what  ought  to  be  its  location,  or  the  ex- 
pression of  a  desire  where  it  should  be  located.  The  de- 
fendant knew  that  the  claim  was  a  floating  one — it  is  so 
averred  to  be  in  the  answer — and  evidently  labored  under 
the  same  mistake  as  to  the  right  of  the  claimant  to  make 
the  location  as  Fremont.  The  law  was  as  well  known  to 
the  company  as  to  him  ;  and  both  must  be  presumed  to 
have  known  it,  although,  in  fact,  both  were  equally  mis- 
taken in  its  rule.  To  give  the  declarations  and  disclaim- 
ers made  under  these  circumstances,  the  effect  of  an  es- 
toppel, operating,  as  it  would,  to  deprive  Fremont  of  his 
estate  in  the  premises,  and  transfer  it  to  the  defendant, 
would  be,  in  the  highest  degree,  inequitable  and  unjust. 
There  is  no  proof  of  any  intention  to  deceive,  nor  of  any 
facts  from  which  such  an  intention  can  be  justly  inferred. 
The  Court  passed  upon  the  question,  and  found  against 
the  charge,  and  thus  swept  out  the  only  basis  upon  which 
it  could  rest.  The  defendant  has  no  title  to  the  land; 
that  vested  absolutely  in  Fremont  by  the  final  decree  and 
approved  survey,  evidenced,  as  they  are,  by  the  patent 
under  the  signature  of  the  President  of  the  United  States. 
Whether,  notwithstanding  the  title  to  the  land  is  in  Fre- 
mont, the  defendant  has  a  right  to  its  use  and  occupation 
as  a  mining  corporation  for  the  purpose  of  extracting  the 
precious  metals,  is  another  question,  which  we  shall  here- 
after consider.  To  the  laud,  the  company  has  no  title  ; 
it  does  not  claim  under  the  preemption  laws  of  the  United 
States,  and  if  it  did,  the  claim  would  be  untenable,  as 
mineral  land  is  expressly  exempted  from  preemption  by 
the  legislation  of  Congress. 
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But  there  is  another  and  perfect  answer  to  the  applica- 
tion of  the  doctrine  of  estoppel  in  this  case.  The  ground 
of  complaint  is,  that  Fremont  represented  that  the  prem- 
ises were  public  land — not  covered  hy  his  claim — and  thus 
induced  the  defendant  to  enter  upon  the  same  and  occupy 
and  improve  them  as  such.  Suppose  this  were  so — and 
that  the  land  was  public — no  prohibition  existed  against 
a  subsequent  acquisition  of  the  title  from  the  superior 
proprietor.  The  defendant  could  not  acquire  by  mere 
occupation — we  speak  now  of  the  land,  not  the  mineral 
— any  rights  which  could  control  the  action  of  the  Gov- 
ernment. It  could  only  hold  so  long  as  the  superior  pro- 
prietor permitted;  and  if  that  proprietor  saw  proper  to 
give  the  land  to  Fremont,  or  to  any  other  person,  it  could 
interpose  no  valid  objection.  The  Government  could  not 
be  estopped  from  asserting  its  title  and  disposing  of  it,  to 
whomsoever  and  whenever  it  thought  proper.  The  pre- 
emption laws  not  extending  to  mineral  lands,  the  defend- 
ant was  at  best  but  a  mere  tenant  at  sufferance. 

By  the  patent  the  Government  is  estopped  from  assert- 
ing title  to  the  premises,  and  if  the  position  of  counsel 
were  tenable,  Fremont  is  estopped  from  asserting  title 
against  the  defendant.  It  would  follow  that  the  defend- 
ant would  have — by  merely  occupying  the  land  as  pub- 
lic land — rights  superior  to  both,  and  that,  too,  in  the 
face  of  an  express  prohibition  of  the  sale  by  the  Govern- 
ment of  the  mineral  lands.  It  requires  no  argument  to 
show  the  groundlessness  of  the  position. 

We  pass  to  the  consideration  of  the  last  ground  of  de- 
fense— the  right  of  the  defendant  as  a  mining  corporation 
to  the  possession  and  use  of  the  land  for  the  purpose  of 
extracting  the  precious  metals.  If  it  possess  such  a  right 
against  the  true  owner,  it  must  be  upon  the  ground  that 
the  mineral  does  not  pass  with  the  soil  as  an  incident  to 
it,  but  belongs  either  to  the  United  States  or  to  the  State 
of  California,  and  that  the  defendant  has  an  effectual 
license  to  enter  upon  the  premises  and  extract  the  same. 
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In  Kicks  v.  Bdl  (3  Gal.,  219)  this  Court  held,  that  the 
mines  of  gold  and  silver  belong  to  the  State  by  virtue  of 
her  sovereignty.  On  the  other  hand,  in  this  very  case 
which  we  are  now  considering,  Mr.  Justice  Burnett  ex- 
pressed the  opinion  that  they  belong  to  the  United  States 
by  their  succession  to  the  rights  of  Mexico.  And  in  the 
argument  upon  the  rehearing,  the  position  taken  in  both 
of  these  cases  was  attacked  by  many  weighty  considera- 
tions. We  do  not  purpose,  however,  to  pass  definitely 
upon  the  question  ;  it  is  not  essential  to  the  determina- 
tion of  this  appeal  that  we  should.  The  question  is  one 
of  great  magnitude  and  importance,  and  we  purpose  to 
postpone  its  consideration  until  it  can  be  presented  to  a 
full  bench.  The  situation, of  one  of  the  Justices  of  this 
Court  as  former  counsel  of  the  respondent,  necessarily 
excludes  him  from  a  participation  in  its  decision  in  this 
action.  We  shall  not,  therefore,  inquire  whether  or  not 
the  mineral  passes  with  the  soil.  We  shall  assume  with 
reference  to  its  ownership  the  position  most  favorable  for 
the  defendant,  that  it  belongs  to  the  General  Government 
or  to  the  State,  for  if  the  ownership  is  not  in  one  or  the 
other,  the  case  of  the  defendant  is  closed,  and  the  defense 
left  without  any  semblance  of  reason.* 

Assuming,  then,  in  the  first  place,  for  the  purpose  of 
this  case,  that  the  mineral  belongs  to  the  United  States — 
has  the  defendant  any  effectual  license  to  enter  upon  the 
premises  of  the  plaintiff  and  remove  it? 

It  is  sometimes  said,  in  speaking  of  the  public  lands, 
that  there  is  a  general  license  from  the  United  States  to 
work  the  mines  which  these  lands  contain.  But  this  lan- 
guage, though  it  has  found  its  way  into  some  judicial  de- 
cisions, is  inaccurate,  as  applied  to  the  action,  or,  rather, 
want  of  action,  of  the  Government.  There  is  no  license 
in  the  legal  meaning  of  that  term.  A  license  to  work 
the  mines  implies  a  permission  to  extract  and  remove  the 
mineral.  Such  license  from  an  individual  owner  can  be 

*  See  Moore  v.  Smaw,  post,  p.  36. 
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created  only  by  writing,  and  from  the  General  Govern- 
ment only  by  Act  of  Congress.  It  carries  an  interest  in 
the  land,  and  arises  only  from  grant.  The  mineral, 
whether  a  distinct  possession  or  otherwise,  constitutes 
part  of  the  realty  as  much  so  as  growing  timber,  and  no 
interest  in  it  can  pass,  except  in  the  ordinary  modes  for 
the  disposition  of  land.  It  is  under  the  exclusive  control 
of  Congress,  equally  with  any  other  interest  which  the 
Government  possesses  in  land.  But  Congress  has  adopted 
no  specific  action  on  the  subject,  and  has  left  that  matter 
to  be  controlled  by  its  previous  general  legislation  res- 
pecting the  public  domain.  And  it  is  from  its  want  of 
specific  action,  from  its  passiveness,  that  the  inference  is 
drawn  of  a  general  license.  The  most  which  can  be  said 
is,  that  the  Government  has  forborne  to  exercise  its  rights, 
but  this  forbearance  confers  no  positive  right  upon  the 
miner,  which  would  avail  as  a  protection  against  the  as- 
sertion of  its  claims  to  the  mineral.  The  supposed  license 
from  the  General  Government,  then,  to  work  the  mines 
in  the  public  lands,  consists  in  its  simple  forbearance. 
Any  other  license  rests  in  mere  assertion,  and  is  untrue 
in  fact  and  unwarranted  in  law. 

It  may  be,  and  undoubtedly  is,  a  very  convenient  rule, 
in  determining  controversies  between  parties  on  the  pub- 
lic lands,  where  neither  can  have  absolute  rights,  to  pre- 
sume a  grant,  from  the  Government,  of  mines,  water- 
privileges,  and  the  like,  to  the  first  appropriator ;  but 
such  a  presumption  can  have  no  place  for  consideration 
against  the  superior  proprietor.  Presumptions  are  in- 
dulged to  supply  the  absence  of  facts,  but  never  against 
ascertained  and  established  facts.  That  there  has  been 
no  grant  from  the  Government  is  certain,  for  its  records 
and  legislation  are  public  and  open  to  examination,  and 
its  forbearance  as  to  the  public  lands  would  not,  as  we 
have  observed,  avail  against  the  assertion  of  its  claims, 
much  less  confer  rights  capable  of  enforcement  in  refer- 
ence to  other  lands. 
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But  even  if  this  forbearance  were  entitled  to  the  slight- 
est consideration  as  a  legal  objection  to  the  assertion  of 
the  title  of  the  Government,  which  we  do  not  admit,  it 
could  only  be  so  in  those  cases  where  it  has  been  accom- 
panied with  such  knowledge,  on  its  part,  of  the  working 
of  the  mines  and  the  removal  of  the  mineral,  as  to  have 
induced  investigation  and  action,  had  this  been  intended 
or  desired.  Such  knowledge  must  be  affirmatively  shown 
by  those  who  assert  a  license  from  forbearance.  This 
knowledge  may  be  affirmed  with  reason  as  to  the  mines 
on  the  public  lands  ;  but  it  is  not  shown — nor  can  it  be — 
that  the  Government  ever  knew  that  parties  claimed,  un- 
der its  permission  and  authority,  to  enter  upon  private 
land  held  by  title  paramount  to  its  own,  and  to  extract 
and  remove  the  mineral.  Nor  do  we  admit  that  the 
United  States — holding,  as  they  do,  with  reference  to  the 
public  property  in  the  minerals,  only  the  position  of  a 
private  proprietor,  with  the  exception  of  exemption  from 
State  taxation,  having  no  municipal  sovereignty  or  right 
of  eminent  domain  within  the  limits  of  the  State — could, 
in  derogation  of  the  rights  of  the  local  sovereign  to  gov- 
ern the  relations  of  the  citizens  of  the  State,  and  to  pre- 
scribe the  rules  of  property  and  its  mode  of  disposition, 
and  its  tenure — enter  upon,  or  authorize  an  entry  upon, 
private  property  for  the  purpose  of  extracting  such  mine- 
rals imbedded  in  the  soil,  which  could  only  be  done  by 
lessening  or  destroying  the  value  of  the  inheritance.  The 
United  States,  like  any  other  proprietor,  can  only  exer- 
cise their  rights  to  the  mineral  on  private  property,  in 
subordination  to  such  rules  and  regulations  as  the  local 
sovereign  may  prescribe.  Until  such  rules  and  regula- 
tions are  established,  the  landed  proprietor  may  success- 
fully resist,  in  the  Courts  of  the  State,  all  attempts  at  in- 
vasion of  his  property,  whether  by  the  direct  action  of 
the  United  States,  or  by  virtue  of  any  pretended  license 
under  their  authority.  The  defense  resting  upon  such 
alleged  license  must  consequently  fail. 
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The  claim  of  a  license  from  the  State  with  reference  to 
the  mines,  assuming  that  she  possesses  title  to  the  min- 
eral, is  based  on  her  affirmative  acts,  and  not  on  mere 
forbearance.  By  her  legislation  she  has  authorized  the 
issuance  of  licenses  to  certain  classes  of  persons  ;  has  pro- 
vided for  the  introduction  of  proof  of  particular  customs, 
usages,  and  regulations,  in  actions  respecting  mining 
claims;  has  levied  taxes  upon  canals  and  ditches,  con- 
structed for  the  express  purpose  of  conducting  water  to 
be  used  in  mining  for  gold  ;  and,  in  a  great  variety  of 
instances,  has  expressed  her  recognition  of  a  license  in 
the  miner  to  use  whatever  right  she  possessed.  But  this 
license,  very  justly  inferred  from  the  general  course  of 
her  legislation,  is  restricted  to  the  public  lands.  This 
has  been  expressly  adjudged  by  this  Court  in  repeated 
instances. 

]ji  Stoakes  v.  Barrett  (5  Cal.,  36)  the  Court  said  :  "  We 
held  in  the  case  of  Hicks  et  al.  v.  Bell  etal.  that  the  mines 
of  gold  and  silver  in  this  State  were  the  property  of  the 
State,  and  that  the  policy  of  her  legislation  permitted 
all  persons  to  work  for  these  metals.  We  did  not,  in  that 
case,  intend  to  go  further  than  to  decide  the  right  of  all 
citizens  to  dig  for  gold  upon  the  public  lands  ;  for  although 
the  State  is  the  owner  of  the  gold  and  silver  found  in  the 
lands  of  private  individuals  as  well  as  the  public  lands, 
yet  to  authorize  an  invasion  of  private  property,  in  order  to  en- 
joy a  public  franchise,  would  require  more  specific  legislation 
than  any  yet  resorted  to." 

In  Tartar  v.  The  Spring  Creek  Co.  (5  Cal.,  396)  the 
Court  said  :  "  The  current  of  decisions  of  this  Court  go 
to  establish  that  the  policy  of  this  State,  as  derived  from 
her  legislation,  is  to  permit  settlers  in  all  capacities  to 
occupy  the  public  lands,  and  by  such  occupation  to  ac- 
quire the  right  of  undisturbed  enjoyment  against  all  the 
world  but  the  true  owner. 

"  In  evidence  of  this,  acts  have  been  passed  to  protect 
the  possession  of  agricultural  lands  acquired  by  mere  oc- 
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cupancy;  to  license  miners;  to  provide  for  the  recovery 
of  mining  claims;  recognizing  canals  and  ditches  which 
were  known  to  divert  the  water  of  streams  from  their 
natural  channels  for  mining  purposes,  and  others  of  like 
character. 

"This  policy  has  been  extended  equally  to  all  pursuits, 
and  no  partiality  for  one  over  another  has  been  evinced, 
except  in  the  single  case  where  the  rights  of  the  agricul- 
turist are  made  to  yield  to  those  of  the  miner,  where  gold 
is  discovered  in  his  land.  This  exceptional  privilege  is,  of 
course,  confined  to  public  lands,  as  we  held  in  Stoakes  v.  Bar- 
rett et  al.  at  the  last  January  Term ;"  and  after  referring 
to  some  previous  decisions,  the  Court  observed  that :  "  It 
results  from  the  consideration  we  have  given  the  case, 
that  the  right  to  mine  for  the  precious  metals  can  only  be  exer- 
cised upon  public  lands — that  although  it  carries  with  it  the 
incidents  to  the  right,  such  as  the  use  of  wood  and  water, 
those  incidents  must  also  be  of  the  public  domain,  in  like  man- 
ner as  the  lands — that  a  prior  appropriation  of  either  to 
steady  individual  purpose  establishes  a  quasi  private  pro- 
prietorship, which  entitles  the  holder  to  be  protected  in 
its  quiet  enjoyment  against  all  the  world  but  the  true 
owner,  except  in  the  single  case  provided  to  the  contrary 
by  the  statute  which  I  have  already  adverted  to." 

In  Fitzgerald  v.  Urton  (5  Cal.,  309)  the  Court  said: 
"  The  Legislature  of  our  State,  in  the  wise  exercise  of  its^ 
discretion,  has  seen  proper  to  foster  and  protect  the  min- 
ing interests  as  paramount  to  all  others.  In  permitting 
miners,  however,  to  go  upon  public  lands  occupied  by 
others,  it  has  legalized  what  would  otherwise  have  been 
a  trespass,  and  the  act  cannot  be  extended  by  implica- 
tion to  a  class  of  cases  not  specially  provided  for." 

But  it  is  contended  by  the  learned  counsel  of  the  de- 
fendant that  these  decisions,  in  limiting  the  license  to  the 
mines  on  the  public  lands,  proceeded  upon  a  misappre- 
hension of  the  legislation  of  the  State.  We  do  not  think 
so.  The  first  statute  respecting  the  mines  was  passed  in 
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1850,  and  provides  for  the  issuing  of  licenses  to  foreign 
miners.  There  is  nothing  in  that  act  restricting  in  ex- 
press terms  the  license  to  mine  to  the  public  lands,  but 
such  must  evidently  have  been  the  intention  of  the  Legis- 
lature, as  by  the  fourteenth  section  it  is  provided  that  it 
shall  be  the  duty  of  the  Governor,  so  soon  as  he  shall  be 
officially  informed  of  the  passage  of  a  law  by  Congress 
assuming  the  control  of  the  mines  of  the  State,  to  issue 
his  proclamation  requiring  all  collectors  of  licenses  to 
foreign  miners  to  stop  the  issuance  of  licenses.  The 
legislation  anticipated  manifestly  had  reference  to  the 
public  lands.  (Ses.  Laws  of  1850,  ch.  97.)  In  the  fol- 
lowing year  the  law  was  repealed,  and,  in  the  same  year, 
the  Practice  Act  was  passed,  the  six  hundred  and  twenty- 
first  section  of  which  provides  that,  u  in  actions  respect- 
ing mining  claims,  proof  shall  be  admitted  of  the  customs, 
usages,  or  regulations,  established  and  in  force  at  the  bar 
or  diggings,  embracing  such  claim,  and  such  customs, 
usages,  or  regulations,  when  not  in  conflict  with  the  Con- 
stitution and  laws  of  this  State,  shall  govern  the  decision 
of  the  action."  In  1852,  the  act  in  relation  to  possessory 
actions  was  passed.  That  act  authorized  suits  by  settlers 
on  the  public  lands,  for  the  purposes  of  cultivation  or 
grazing,  to  maintain  actions  for  interference  with,  or  in- 
juries done  to,  their  possessions,  with  a  proviso,  that  if 
the  lands  thus  occupied  include  mines  of  the  precious 
metals,  the  possession  should  not  preclude  entry  upon  the 
same  as  fully  and  unreservedly  as  it  might  have  been 
made  but  for  the  possession. 

There  are  other  acts  of  a  similar  character,  but  we  do 
not  see  anything  in  them  which  directly  asserts  a  right  to 
mines  on  private  lands.  The  first  act  relating  to  mining 
licenses  refers,  as  we  have  seen,  to  the  public  lands.  The 
subsequent  acts  relating  to  such  licenses  do  not  contain 
the  provision  of  the  first,  but  in  their  passage  the  Legis- 
lature only  adopted  a  municipal  regulation  to  govern  the 
conduct  of  a  certain  class  of  persons,  for  the  purpose  of 
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raising  revenue  from  them,  and  did  not  undertake  to  dis- 
pose of  any  proprietary  interest  which  she  may  have 
possessed  in  the  mines.  The  Possessory  Act  applies  only 
to  public  lands,  and  the  provision  as  to  the  introduction 
of  customs  and  usages  in  suits  for  mining,  determines 
nothing  beyond  the  adruissibility  of  certain  kinds  of  evi- 
dence. 

The  premises  in  controversy  in  the  present  case  being 
private  property,  it  follows  that  there  is  no  pretense  for 
the  justification  of  the  defense  of  a  license  from  either 
the  General  or  State  Government.  If  the  mineral  belong 
to  either  government,  there  must  be,  as  held  in  Stoakes 
v.  Barrett,  more  specific  legislation  than  any  yet  resorted 
to,  before  the  invasion  of  private  property  can  be  per- 
mitted in  search  of  it  or  for  its  extraction.  What  that 
specific  legislation  should  be  in  such  case,  it  is  unneces- 
sary to  determine.  It  is  but  reasonable  to  say  that  it 
should  embody  provisions  for  the  protection  of  the  right's 
of  the  landed  proprietor,  and  furnish  ample  indemnity 
against  the  damage  arising  from  the  injury  to  his  posses- 
sions. 

The  doctrine  of  an  unlimited  general  license — put  forth 
in  many  instances,  and  advocated  by  the  defence — is 
pregnant  with  the  most  pernicious  consequences.  If  up- 
held, it  must  lead  to  the  spoliation  of  landed  estates,  un- 
der the  pretense  of  mining,  without  possibility  of  protec- 
tion or  redress  on  the  part  of  the  owner.  There  is  gold 
in  limited  quantities  scattered  through  large  and  valu- 
able districts,  where  the  land  is  held  in  private  proprie- 
torship, and  under  this  pretended  license  the  whole  might 
be  invaded,  and,  for  all  useful  purposes,  destroyed,  no 
matter  how  little  remunerative  the  product  of  the  mining. 
The  entry  might  be  made  at  all  seasons,  whether  the  land 
was  under  cultivation  or  not,  and  without  reference  to 
its  condition,  whether  covered  with  orchards,  vineyards, 
gardens,  or  otherwise.  Under  such  a  state  of  things,  the 
proprietor  would  never  be  secure  in  his  possessions,  and 
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without  security  there  would  be  little  development,  for 
the  incentive  to  improvement  would  be  wanting.  What 
value  would  there  be  to  a  title  in  one  man,  with  a  right 
of  invasion  in  the  whole  world  ?  And  what  property 
would  the  owner  possess  in  mineral  land — the  same  be- 
ing in  fact  to  him  poor  and  valueless  just  in  proportion 
to  the  actual  richness  and  abundance  of  its  products  ? 

There  is  somethingshocking  to  all  our  ideas  of  the  rights 
of  property  in  the  proposition  that  one  man  may  invade 
the  possessions  of  another,  dig  up  his  fields  and  gardens, 
cut  down  his  timber  and  occupy  his  land,  under  the  pre- 
tense that  he  has  reason  to  believe  there  is  gold  under 
the  surface,  or  if  existing,  that  he  wishes  to  extract  and 
remove  it. 

We  have  thus  gone  over  all  the  grounds  taken  by  the 
defendant,  and  in  none  of  them  do  we  find  any  valid  ob- 
jection to  the  recovery  of  the  plaintiff.  In  passing  upon 
the  case,  we  have  extended  the  greatest  indulgence  to  the 
defendant.  We  have  considered  matters  not  brought  in 
issue  by  the  pleadings,  and  which,  because  not  presented 
by  any  written  allegations,  were  not  entitled  to  notice. 
We  have  done  so,  partly,  because  argument  was  allowed 
upon  them  before  the  Court  without  objection,  but  prin- 
cipally because  we  have  hoped  to  thus  put  at  rest  forever 
the  controversy  between  these  parties.  We  do  not  in- 
tend, however,  to  allow  this  indulgence  to  be  drawn  into 
a  precedent  for  permitting  the  loose  practice  thus  adopted. 
If  parties  consent  that  defenses,  other  than  those  alleged 
in  their  answers,  may  be  set  up,  they  must  be  presented 
by  regular  written  allegations,  in  a  properly  traversable 
form,  or  we  shall  not  regard  them. 

Judgment  affirmed. 


MOORE  v.  SMAW  AND  FREMONT  v.  FOWLER. 


The  following  is  the  opinion  of  the  Supreme  Court  of 
California  in  the  cases  of  MOORE  v.  SMAW  and  FREMONT 
v.  FOWLER,  decided  at  the  January  Term,  1861.  The 
opinion  was  delivered  by  Chief  Justice  FIELD,  both  of  the 
Associate  Justices  concurring  with  him. 


A  patent  from  the  United  States  for  land  in  California,  issued  upon  a  confir- 
mation of  claims  held  under  grants  of  the  former  Mexican  Government, 
invests  the  patentee  with  the  ownership  of  the  precious  metals  which  the 
land  ma}'  contain. 

The  United  States  occupy,  with  reference  to  their  real  property  within  the 
limits  of  a  State,  only  the  position  of  a  private  proprietor — with  the  ex- 
ception of  exemption  from  State  taxation — and  their  patent  of  such 
property  is  subject  to  the  same  general  rules  of  construction  which  apply 
to  conveyances  of  individuals. 

Upon  the  separation  of  Mexico  from  Spain,  the  mines  of  gold  and  silver, 
which  until  that  period  were  vested  in  the  Spanish  crown,  passed  to  and 
vested  in  the  Mexican  nation. 

Under  Mexican  law  no  interest  in  the  minerals  of  gold  and  silver  passed  by 
a  grant  from  the  Government  of  the  land  in  which  they  were  contained, 
without  express  words  designating  them.  Such  grunt  only  passed  an 
interest  in  the  soil  distinct  from  that  of  the  minerals.  The  interest  in  the 
minerals  was  conveyed,  through  the  operation  of  the  mining  ordinances, 
by  registry  of  discovery,  or  by  proceedings  upon  denouncement  when 
a  mine  once  discovered  and  registered  had  been  abandoned  or  forfeited. 

The  history  of  the  Spanish  system  of  permitting  the  mines  of  gold  and  silver 
to  be  worked  by  individuals,  stated. 

At  the  date  of  the  cession  of  California  to  the  United  States,  no  minerals  of 
gold  or  silver  had  been  discovered  in  the  grants  under  consideration  in 
this  case,  and  hence,  as  no  proceedings  could  have  been  taken  by  indi- 
viduals to  acquire  any  interest  in  them  from  the  Government,  they  con- 
stituted, at  that  time,  the  property  of'  the  Mexican  nation,  ami  passed  l>y 
the  cession,  wiih  nil  other  property  of  Mexico  within  the  limits  of  Cali- 
fornia, to  the  United  States. 

The  minerals  of  gold  and  silver  which  passed  by  tho  cession,  were  not  Jield 
by  the  United  Slates  in  trust  for  the  future  Slate;  and  the  owner- 
ship of  such  minerals  did  not  vest  in  California  upon  her  admission 
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into  the  Union.  Such  ownership  is  not  an  incident  of  sovereignty  ;  and 
the  United  States  hold  the  minerals  of  gold  and  silver  just  as  they  hold 
any  other  public  property  which  they  acquired  from  Mexico. 

Hicks  v.Bell  (3  Cal.,  219),  holding  that  the  mines  of  gold  and  silver  found  in 
the  public  lands  are  the  property  of  the  State  by  virtue  of  her  sovereignty, 
.  and  assuming  that  similar  mines  in  the  lands  of  private  citizens  also 
belong  to  her  by  the  same  right,  overruled. 

The  ownership  of  the  precious  metals  found  in  public  or  private  lands  stands 
in  no  different  relation  to  the  sovereignty  of  a  State  than  that  of  any 
other  property  which  is  the  subject  of  barter  or  sale.  By  the  common 
law  the  right  to  the  mines  of  precious  metals  was  not  an  incident  of 
sovereignty,  but  a  personal  prerogative  of  the  King,  which  could  be 
alienated  at  his  pleasure. 


FIELD,  C.  J. — The  records  in  these  cases  present  for 
consideration  the  question  whether  a  patent  of  the  United 
States  for  land  in  California,  issued  upon  a  confirmation 
of  a  claim  held  under  a  grant  of  the  former  Mexican 
Government,  invests  the  patentee  with  the  ownership  of 
the  precious  metals  which  the  land  may  contain.  In  the 
first  case  the  complaint  alleges  that  in  March,  1860,  the 
plaintiff  was  seized  in  fee  and  possessed  of  a  tract  of 
mineral  land  situated  in  Butte  County,  by  virtue  of  a 
grant  issued  by  Pio  Pico,  Governor  of  California,  to 
Dionisio  and  Maximo  Fernandez,  on  the  twelth  of  June, 
1846,  and  a  patent  of  the  United  States  issued  on  the 
fourteenth  of  October,  1857,  pursuant  to  the  Act  of  Con- 
gress of  March  3d,  1851,  for  the  settlement  of  private 
land  claims  in  California;  and  that  whilst  thus  seized 
the  defendant  entered  upon  the  premises  and  extracted 
and  removed  from  the  same  large  quantities  of  gold  of 
the  value  of  four  hundred  dollars,  "  which  gold  was  a 
part  and  parcel  of  the  said  premises,  and  as  such  was 
and  is  the  property"  of  the  plaintiff;  and  concludes  with 
a  demand  for  damages  to  the  amount  of  the  alleged 
value  of  the  gold  thus  extracted  and  removed.  To  the 
coriiplaint  the  defendant  demurred  upon,  various  grounds, 
the  substance  of  which  is  that  the  title  of  the  plaintiff,  as 
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disclosed  therein,  was  of  such  a  character  as  to  vest  in 
him  only  the  ownership  of  the  soil,  without  any  interest 
in  the  minerals  of  gold  and  silver  which  it  contained. 

In  the  second  case  the  complaint  alleges  that  on  the 
nineteenth  of  February,  1856,  the  plaintiff  was  seized  in 
fee  and  possessed  of  certain  premises  situated  in  Mariposa 
County,  and  has  been  thus  seized  and  possessed  ever 
since;  that  the  premises  contain  large  and  valuable  veins 
and  mines  of  gold  and  gold-bearing  quartz  ;  that  in  No- 
vember, 1860,  the  defendant  entered  upon  the  premises 
and  extracted  from  the  soil  thereof  five  pounds  of  gold 
and  ten  tons  of  gold-bearing  quartz  of  the  value  of 
$2,000,  then  and  ever  since  the  property  of  the  plaintiff, 
and  removed  the  same  and  converted  them  to  his  own 
use;  that  the  plaintiff  has  demanded  of  the  defendant 
the  delivery  of  this  property,  which  is  refused,  and  that 
the  defendant  still  unjustly  detains  the  same,  and  con- 
cludes with  a  demand  of  judgment  for  its  possession,  or 
for  its  value  in  case  a  delivery  cannot  be  had. 

The  answer  of  the  defendant  admits  the  several  allega- 
tions of  the  complaint,  except  as  to  the  ownership  of  the 
plaintiff* of  the  gold  and  gold-bearing  quartz  ;  and  avers, 
that  though  the  plaintiff  is  seized  in  fee  of  the  premises, 
"  he  has  not  now  and  never  has  had  any  ownership  of, 
or  property  or  interest  in  the  gold  or  gold-bearing  quartz 
contained  in  the  soil  thereof;"  and  in  the  first  count,  that 
they  are  "the  absolute  and  exclusive  property  of  the 
State  of  California  ;"  and  in  the  second  count,  that  they 
are  in  like  manner  "  the  absolute  and  exclusive  property 
of  the  United  States." 

The  case  was  presented  to  the  Court  below  upon  an 
agreed  statement  of  facts,  and  appears  to  be  an  amicable 
suit  for  the  purpose  of  determining  the  question  whether 
the  precious  metals  passed  to  Fremont  with  the  land  in 
which  they  are  contained  under  the  patent  of  the  United 
States.  The  agreed  statement  relates  principally  to  the 
grant  to  Alvarado,  under  which  Fremont  claimed  the 
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land  in  Mariposn,  the  confirmation  of  his  claim,  and  the 
proceedings  following  such  confirmation,  and  the  patent 
issued  to  him.  The  grant  was  the  suhject  of  elaborate 
consideration  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Fremont  v.  The  United  States  (17  IIow.,  542), 
and  in  the  report  of  the  case  it  is  set  forth  at  length, 
together  with  the  petition  upon  which  it  was  made.  It 
is  sufficient  for  the  present  case  to  state,  that  the  grant 
was  issued  to  Alvarado  in  1844,  by  Michel torena,  the 
then  Governor  of  California ;  that  it  was  of  a  tract  of 
land  knows  as  "Las  Mariposas,"  to  the  extent  of  ten 
square  leagues;  that  Alvarado  conveyed  his  interest  in 
the  tract  to  Fremont  in  1847  ;  that  the  validity  of  the 
grant  was  determined  by  the  Supreme  Court  in  Decem- 
ber, 1854,  and  in  pursuance  of  the  mandate  of  that  Court, 
a  final  decree  of  confirmation  was  entered  by  the  District 
Court  in  June,  1855;  that  in  July  following  the  ten 
leagues  were  surveyed  and  segregated  from  the  general 
tract  embraced  within  the  exterior  boundaries  designated 
in  the  grant,  under  the  direction  of  the  Surveyor-Gene- 
ral of  the  United  States  for  California;  that  the  survey 
was  subsequently  approved  by  that  officer,  and  that  upon 
the  survey  and  decree  of  confirmation  a  patent  was  issued 
by  the  United  States  on  the  nineteenth  of  February,  1856, 
signed  by  the  President  and  countersigned  by  the  acting 
Recorder  of  the  General  Land  Office  at  Washington,  and 
bearing  the  seal  of  that  office.  The  patent  refers  to  the 
grant,  and  the  proceedings  taken  for  the  confirmation  of 
the  claim  of  Fremont  thereunder,  the  judgment  of  the 
Supreme  Court,  and  the  final  decree  of  the  District 
Court,  the  survey  in  pursuance  thereof  and  its  approval, 
and  concludes  with  the  following  granting  clause:  "That 
the  United  States  of  America,  in  consideration  of  the 
premises  and  pursuant  to  the  provisions  of  the  Act  of 
Congress,  aforesaid,  of  the  third  of  March,  1851,  have 
given  and  granted,  and  by  these  presents  do  give  and 
grant  unto  the  said  John  C.  Fremont,  as  alienee  of  Juari 
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B.  Alvarado,  and  to  his  heirs,  the  tract  of  land  embraced 
and  described  in  the  foregoing  survey,  to  have  and  to 
bold  the  said  tract,  with  the  appurtenances,  unto  the  said 
John  C.  Fremont,  as  alienee  of  the  said  Juan  B.  Alva- 
rado, and  to  his  heirs  and  assigns  forever."  This  patent 
embraces  the  premises  described  in  the  complaint,  from 
winch  the  gold  and  gold-bearing  quartz  in  controversy 
were  extracted  and  removed.  All  claim  for  damages  for 
the  entry  upon  the  premises  and  the  disturbance  of  the 
soil  are  expressly  waived,  and  the  claim  of  the  plaintiff 
and  the  defense  of  the  defendant  both  made  to  rest 
exclusively  upon  the  question,  whether  the  plaintiff  has 
a  right  of  property  in  the  gold  and  gold-bearing  quartz 
for  the  recovery  of  which  the  action  is  brought. 

At  the  time  the  grants  to  the  Fernandez  and  to  Alvar 
rado  wefe  issued,  it  was  the  established  doctrine  of  the 
Mexican  law  that  all  mines  of  gold  and  silver  in  the 
country,  though  found  in  the  lands  of  private  individuals, 
were  the  property  of  the  nation.  No  interest  in  the  min- 
erals passed  by  a  grant  from  the  Government  of  the  land 
in  which  they  were  contained,  without  express  words 
designating  them.  By  the  ordinary  grant  of  land,  only 
an  interest  in  the  surface  or  soil,  distinct  from  the  prop- 
erty in  minerals,  was  transferred.  The  Mexican  law  on 
this  subject  was  derived  from  the  Spanish  law,  differing 
from  it  only  in  the  particulars  occasioned  by  the  change 
in  the  Government  of  Mexico  following  the  separation 
of  the  latter  country  from  the  Spanish  monarchy.  Under 
Spain,  the  mines  constituted  the  property  of  the  crown, 
as  part  of  the  royal  patrimony.  It  was  so  declared  in 
various  laws  at  an  ancient  period.  By  a  law  of  the  Par- 
tidas,  which  were  promulgated  as  early  as  1343,  it  was 
declared  that  the  mines  were  so  vested  in  the  King  that 
they  did  not  pass  in  his  grant  of  the  land,  though  not 
excepted  in  terms.  (Law  5,  tit.  15,  p.  2.)  By  a  law  of 
Alphonzo  XL,  all  mines  of  silver  and  gold,  and  of  other 
metals,  and  the  produce  of  the  same,  were  declared  to  be 
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the  property  of  the  crown,  and  no  one  was  allowed  to 
work  them,  except  by  special  license  or  grant,  or  unless 
authorized  by  immemorial  prescription.  (Rockwell's 
Spanish  and  Mexican  Laws,  126.)  By  a  law  of  John  L, 
this  rule  was  modified,  and  a  general  license  was  granted 
to  all  persons  to  search  for  and  work  the  mines  in  their 
own  lands,  and  by  permission  of  the  owners  in  the  lands 
of  others,  and  to  retain  one-third  of  the  net  produce,  the 
balance  to  be  rendered  to  the  King.  (Rockwell,  126.) 
Under  this  law  few  mines  were  discovered  and  worked, 
owing  in  part,  as  was  supposed,  to  the  fact  that  a  great 
proportion  of  the  mines  of  the  country  had  been  previ- 
ously granted  to  noblemen,  and  others  with  bishoprics, 
arch-bishoprics,  and  provinces,  with  exclusive  privileges. 
To  remove  the  obstacles  thus  interposed  to  the  discovery 
and  development  of  the  mineral  wealth  of  the  country, 
Philip  II.,  by  a  decree  promulgated  on  the  tenth  of  Janu- 
ary, 1559,  annulled  all  previous  exclusive  grants  made  by 
himself  or  his  predecessors,  except  in  those  cases  where 
the  mines  were  at  the  time  worked ;  and  resumed  and 
incorporated  into  his  patrimony  all  the  mines  of  gold, 
silver,  and  quicksilver  in  his  kingdom  wherever  found, 
"  whether  in  public,  municipal,  or  vacant  lands,  or  in 
inheritances,  places,  and  soils  of  individuals."  (Halleck's 
Col.,  6.)  The  object  of  this  incorporation  was  not  to 
restrict  to  the  King  the  right  to  search  for  and  work  the 
mines,  but  to  extend  this  right  freely  to  all  persons. 
Accordingly,  in  the  second  article  of  the  decree,  the 
King  granted  permission  and  authority  to  all  his  subjects 
and  native  citizens  to  search  for  and  work  mines  of  gold 
and  silver  in  all  lands  of  the  kingdom,  with  certain 
specified  exceptions,  subject,  however,  to  the  payment  to 
the  crown  of  a  certain  proportion  of  the  net  produce 
derived  from  the  mines  discovered.  From  the  promul- 
gation of  this  decree,  the  ownership  of  the  precious 
metals  by  the  ^Sovereign  throughout  the  dominions  of 
the  Spanish  monarchy  was,  in  all  subsequent  legislation, 
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fully  recognized,  and  the  policy  of  allowing  all  persons 
to  search  for,  and  upon  discovery  to  work  the  mines, 
was  rigidly  followed.  Various  ordinances,  prescribing 
the  extent  of  the  acquisitions  which  might  be  made  by 
individuals  by  discovery,  and  the  manner  in  which  the 
incipient  right  thus  obtained  should  be  authenticated, 
perfected,  and  maintained,  were  passed  at  different 
periods.  It  is  unnecessary  for  the  present  case  to  refer 
particularly  to  their  provisions.  It  is  sufficient  to  state, 
that  they  required  a  registry  of  the  discovery  before  cer- 
tain public  officers,  and  that  the  registry  when  made 
operated  as  a  concession  of  the  mine  to  the  discoverer, 
subject  to  certain  conditions.  They  all  proceeded  upon 
the  admitted  right  of  the  crown  to  the  minerals.  Those 
established  on  the  twenty-second  of  August,  1584,  and 
generally  designated  as  the  "New  Ordinances,"  to  dis- 
tinguish them  from  regulations  of  an  earlier  date  known 
as  the  "Old  Ordinances,"  whilst  revoking  all  previous 
laws,  edicts,  privileges,  and  customs,  in  express  terms 
excepted  the  decree  of  January  10th,  1559,  so  far  as  it 
vested  in  the  crown  all  mines  of  gold,  and  silver,  and 
quicksilver,  and  annulled  all  grants  which  had  been  pre- 
viously made.  These  ordinances  were  in  force  not  only 
in  Spain,  but  in  New  Spain,  which  included  California, 
until  the  year  1783.  In  this  latter  year,  the  King  gave 
his  approval  to  the  code  of  mining  ordinances  framed  for 
New  Spain  by  the  general  mining  tribunal  formed  in 
1778,  and  ordered  that  all  their  contents  should  be  re- 
garded as  "law  and  statute,  positive  and  perpetual,"  and 
be  "inviolably  observed,  notwithstanding  any  other  laws, 
ordinances,  establishments,  customs,  or  practices  to  the 
contrary,"  which,  so  far  as  existing,  were  thereby  ex- 
pressly revoked.  These  ordinances  were  published  by 
proclamation  of  the  Viceroy  throughout  New  Spain  in 
January,  1784.  In  the  first  article  of  the  fifth  title  they 
declare  that  the  mines  are  the  property  of  the  royal 
crown,  as  "well  by  their  nature  and  origin,  as  by  their 
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reunion,  declared  in  Law  4,  Title  13,  Book  VI.  of  the 
Nueva  Recopilacion."  The  law  thus  named  is  the  decree 
of  Philip  II.,  of  January  10th,  1559,  to  which  we  have 
already  referred. 

Upon  the  separation  of  Mexico  from  Spain,  the  mines, 
which  until  that  period  were  vested  in  the  Spanish  crown, 
passed  to  and  vested  in  the  Mexican  nation.  Upon  this 
subject  Lares,  a  distinguished  Mexican  writer,  says  : 

"  The  Mexican  nation,  having  been  declared  tree  and 
independent  of  the  Spanish  Government,  and  of  every 
other  power,  the  seigniory  of  the  King  of  Spain  over  the 
mines  absolutely  terminated,  in  like  manner  as  termi- 
nated all  the  dominion  and  sovereignty  which  he  might 
have  exercised  over  the  territory  of  the  nation.  What 
are,  then,  the  principles  recognized  at  present  by  legisla- 
tion in  regard  to  the  mines? 

"  The  legislator  has  not  occupied  himself  at  all  in 
making  a  formal  declaration  upon  the  matter,  like  that 
which  was  made  in  France,  in  1791,  nor  upon  a  regula- 
tion, complete  and  definite,  like  that  of  1810  ;  but  in  those 
partial  provisions  which  he  has  made  upon  the  branch  of 
mining,  he  has  recognized  in  a  manner  implied,  but  clear 
and  evident,  the  principle  that  the  mines  belong  to  the 
nation — declaring  expressly  that  to  it  alone  does  it  apper- 
tain to  grant  this  class  of  property.  Thus  it  is  that  in 
the  decree  of  the  General  Congress  of  Oct.  7th,  1823, 
enabling  foreigners  to  make  with  the  owners  of  mines 
contracts  for  every  kind  of  supplies,  even  to  the  extent 
of  acquiring  in  ownership  shares  in  the  operations  which 
they  supply,  he  reminds  them  that  they  have  to  remain 
subject  in  everything  to  our  ordinances  for  the  working 
of  the  mines,  and  to  the  other  obligations  and  charges 
under  which  the  nation  grants  the  ownership  of  such  par- 
cels of  ground  to  every  citizen. 

'*  Two  principles,  each  most  important,  the  legislator 
recognizes  in  this  notable  disposition — the  first,  that  the 
ordinances  of  mining  are  in  force,  and  b}7  them  must  be 


43 

regulated  the  working  of  the  mines;  the  second,  that  it 
is  the  nation  which  grants  the  ownership  of  the  mines. 
But  bow  could  the  nation  grant  that  which  it  has  not? 
And  how  could  it  be  able  to  give  to  one  that  which  it 
might  have  acknowledged  to  belong  to  another  ?  The 
law,  therefore,  has  not  recognized  the  property  of  the 
4  mine'  to  be  in  the  owner  of  the  field,  but  has  made  it 
to  consist  in  \\\Q  grant  which  the  nation  makes  to  him  who 
registers  ordenounces  it  in  conformity  with  the  ordinance. 

"  The  same  was  the  conception  of  the  Decree  of  March 
llth,  1842,  which  empowered  foreigners  to  acquire  real 
property.  In  speaking  of  the  mines,  it  empowers  them 
to  acquire  in  ownership  those  of  which  they  should  be  the 
discoverers,  in  conformity  to  the  ordinance  upon  that 
branch.  Here,  again,  is  seen  united  the  ownership  with 
the  grant,  through  the  medium  of  the  discovery,  in  the 
terms  which  the  ordinance  prescribes. 

u  There  is,  therefore,  no  doubt  that  our  legislation,  like 
the  French,  distinguishes  the  property  of  the  soil  from 
that  of  the  mine  ;  recognizes  that  only  the  nation  can 
grant  the  latter  property  ;  and  establishes  that  the  grant 
is  made  in  the  manner  which  is  determined  in  the  Ordi- 
nance of  1783."  (Lares'  Derecho  Administrative,  91, 93.) 

The  minerals  thus  vested  under  the  Spanish  monarchy 
in  the  crown — and  after  the  separation  of  Mexico,  in  the 
nation — did  not  pass,  as  we  have  already  stated,  by  the 
ordinary  grant  of  land,  without  express  words  of  desig- 
nation. Such  grant  transferred  only  an  interest  in  the 
soil  distinct  from  that  of  the  minerals.  The  interest  in 
the  minerals  was  conveyed,  through  the  operation  of  the 
mining  ordinances,  by  registry  of  discovery,  or  by  pro- 
ceedings upon  denouncement  when  a  mine  once  discov- 
ered and  registered  had  been  abandoned  or  forfeited.* 

*NOTE. — Mr.  Halleck,  in  his  introductory  remarks  to  his  translation  of  De 
Fooz's  work  on  the  "Fundamental  Principles  of  the  Law  of  Mines,"  thus 
defines  registry  of  discovery  and  denouncement : 

"1.  Registry  of  Discovery  (registro  de  mina  nueva). — In  order  to  acquire  the 
ownership  of  a  mine  newly  discovered,  the  party  must  present  a  written  ap- 
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At  the  date  of  the  cession  of  California  to  the  United 
States,  no  minerals  of  gold  or  silver  had  been  discovered 
in  the  land  embraced  by  the  grant  to  the  Fernandez  or 
by  the  grant  to  Alvarado;  and  of  course  no  proceedings 
had  been  taken  by  which  any  individual  interest  in  them 
was  acquired  from  the  Government.  They  constituted, 
therefore,  at  that  time  the  property  of  the  Mexican  na- 
tion, and  by  the  cession  passed,  with  all  other  property 
of  Mexico  within  the  limits  of  California,  to  the  United 
States. 

We  do  not  understand  that  this  conclusion  is  contro- 
verted by  the  defendants;  but  two  positions  are  advanced 
by  them  which,  though  inconsistent  with  each  other, 

plication  to  the  proper  authority  of  the  district  where  the  mine  is  situate  (and 
if  there  be  none  in  that  district,  then  in  the  nearest  one),  setting  out  certain 
particulars  in  regard  to  himself  and  the  mine  he  wishes  to  register;  where- 
upon notices  are  posted  up  in  certain  public  places  ;  the  mine  must  be  opened 
and  worked  to  a  certain  depth  within  a  certain  specified  period  ;  and  after  due 
inspection  by  the  proper  officers,  the  possession  is  given,  and  the  limits  or  ex- 
tent of  the  pertenencias  are  fixed.  These  proceedings,  known  as  the  registry, 
constitute  the  concession  ;  and  the  right  or  title  thus  acquired  to  the  mine  and 
its  appurtenances  remains  in  the  party  making  the  registry,  his  heirs  and  as- 
signs, forever,  unless  forfeited  or  defeated  for  non-user,  or  for  non-compliance 
with  the  conditions  attached  by  law  to  its  continuance. 

"  2.  Denouncement  of  an  old  Mine  (denuncio  de  mina  abandonada) . — The  pro- 
ceedings by  which  the  ownership  of  an  old  mine  is  acquired  are  the  same  as 
those  of  making  registry  of  a  mine  newly  discovered,  except  that  instead  of 
adducing  proof  of  discovery,  evidence  must  be  given  of  the  abandonment  by 
the  former  owner,  or  that  for  some  other  reason  the  mine  has  become  subject 
to  denouncement  (o  considera por  algun  otro  motivo  denunciable.}  The  former 
owner,  if  he  be  known,  and  the  occupants  of  the  adjacent  mines  must  be  duly 
notified,  and  public  notices  given  in  the  manner  prescribed.  At  the  expira- 
tion of  the  proper  time,  and  on  the  hearing  of  the  case,  the  mine  may  be  de- 
clared vacant,  and  the  possession  of  it  given  to  the  denouncer,  who  thus  be- 
comes the  next  owner.  There  is,  therefore,  no  essential  difference  between 
registry  and  denouncement ;  indeed,  the  new  title  acquired  to  the  mine  de- 
nounced results  from  the  act  of  registry.  Gamboa,  therefore,  very  properly 
considers  the  two  acts  as  virtually  the  same — one  name  being  applied  to  a 
newly  discovered  mine,  and  the  other  to  an  old  one.  Moreover,  the  term  de- 
nouncement is  not  unfrequently  applied  to  the  act  of  making  known  the  dis- 
covery of  a  new  mine ;  and  even  when  used  with  respect  to  an  old  one,  it  is 
properly  applicable  only  to  that  part  of  the  proceedings,  by  which  the  mine  is 
alleged,  proved,  and  declared  vacant ;  those  by  which  the  new  ownership  is 
acquired  being,  in  fact,  an  act  of  new  registry." 
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would,  if  sustained,  be  equally  availing  against  the  claims 
of  the  plaintiffs — 1st,  that  the  minerals  of  gold  and  silver, 
which  passed  by  the  cession,  were  held  by  the  United 
States  in  trust  for  the  future  State,  and  that  upon  the  ad- 
mission of  California  the  ownership  of  them  vested  in 
her;  and  2d,  that  the  minerals  remain  the  property  of 
the  United  States,  and  did  not  pass  by  their  patents. 

The  first  position  finds  support  in  the  decision  of  Hicks 
v.  Bell  (3  Gal.,  219),  where  this  Court  held  that  the  mines 
of  gold  and  silver  found  in  the  public  lands  are  the  prop- 
erty of  the  State  by  virtue  of  her  sovereignty;  and  as- 
sumed that  similar  mines  in  the  lands  of  private  citizens 
also  belonged  to  her  by  the  same  right.  That  decision 
has  not  met  the  approbation  of  the  profession  or  re- 
tained the  approbation  of  the  distinguished  Judge  who 
delivered  it.  The  question  as  to  the  ownership  of  the 
minerals  was  not  raised  by  counsel,  and  its  determination 
was  not  required  for  the  disposition  of  the  case.  But  in- 
dependent of  this  consideration,  which  only  goes  to  the 
force  of  the  decision  as  authority,  we  are  clear  that  the 
doctrine  there  advanced  cannot  be  sustained.  It  is  un- 
doubtedly true  that  the  United  States  held  certain  rights 
of  sovereignty  over  the  territory  which  is  now  embraced 
within  the  limits  of  California,  only  in  trust  for  the  future 
State,  and  that  such  rights  at  once  vested  in  the  new  State 
upon  her  admission  into  the  Union.  But  the  ownership 
of  the  precious  metals  found  in  public  or  private  lands 
was  not  one  of  those  rights.  Such  ownership  stands  in 
no  different  relation  to  the  sovereignty  of  a  State  than 
that  of  any  other  property,  which  is  the  subject  of  barter 
and  sale.  Sovereignty  is  a  term  used  to  express  the  su- 
preme political  authority  of  an  independent  State,  or  na- 
tion. Whatever  rights  are  essential  to  the  existence  of 
this  authority  are  rights  of  sovereignty.  Thus  the  right 
to  declare  war,  to  make  treaties  of  peace,  to  levy  taxes, 
to  take  private  property  for  public  uses,  termed  the  right 
of  eminent  domain,  are  all  rights  of  sovereignty,  for  they 
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are  rights  essential  to  the  existence  of  supreme  political 
authority.  In  this  country,  this  authority  is  vested  in  the 
people,  and  is  exercised  through  the  joint  action  of  their 
Federal  and  State  Governments.  To  the  Federal  Gov- 
ernment is  delegated  the  exercise  of  certain  rights  or 
powers  of  sovereignty ;  and  with  respect  to  sovereignty, 
rights  and  powers  are  synonymous  terms;  and  the  exer- 
cise of  all  other  rights  of  sovereignty,  except  as  expressly 
prohibited,  is  reserved  to  the  people  of  the  respective 
States,  or  vested  by  them  in  their  local  Governments. 
When  we  say,  therefore,  that  a  State  of  the  Union  is  sov- 
ereign, we  only  mean  that  she  possesses  supreme  politi- 
cal authority,  except  as  to  those  matters  over  which  such 
authority  is  delegated  to  the  Federal  Government,  or 
prohibited  to  the  States;  in  other  words,  that  she  pos- 
sesses all  the  rights  and  powers  essential  to  the  existence 
of  an  independent  political  organization,  except  as  they 
are  withdrawn  by  the  provisions  of  the  Constitution  of 
the  United  States.  To  the  existence  of  this  political  au- 
thority of  the  State — this  qualified  sovereignty,  or  to  a.ny 
part  of  it — the  ownership  of  the  minerals  of  gold  and  sil- 
ver found  within  her  limits  is  in  no  way  essential.  The 
minerals  do  not  differ  from  the  great  mass  of  property, 
the  ownership  of  which  may  be  in  the  United  States,  or 
in  individuals,  without  affecting  in  any  respect  the  polit- 
ical jurisdiction  of  the  State.  They  may  be  acquired  by 
the  State,  as  any  other  property  may  be,  but  when  thus 
acquired  she  will  hold  them  in  the  same  manner  that  in- 
dividual proprietors  hold  their  property,  and  by  the  same 
right;  by  the  right  of  ownership,  and  not  by  any  right 
of  sovereignty. 

In  Hicks  v.  Bell,  the  Court  states  correctly  that,  accord- 
ing to  the  Common  Law  of  England,  mines  of  gold  and 
silver  were  the  exclusive  property  of  the  Crown,  and  did 
not  pass  in  a  grant  of  the  King  under  the  general  desig- 
nation of  lands  or  mines;  but  it  assumes  that  this  right 
of  the  Crown — this  regalian  right — vested  in  the  State. 


'•It  is  hardly  necessary,"  in  the  language  of  the  opinion, 
"  at  this  period  of  our  history  to  make  an  argument  to 
prove  that  the  several  States  of  the  Union,  in  virtue  of 
their  respective  sovereignties,  are  entitled  to  tliejura  re- 
galia which  pertained  to  the  King  at  Common  Law."  It 
is  in  this  assumption  that  the  error  of  the  decision  con- 
sists. Under  the  general  designation  of  jura  regalia  are 
comprehended  not  only  those  rights  which  pertain  to  the 
political  character  and  authority  of  the  King,  but  also 
those  rights  which  are  incidental  to  his  regal  dignity, 
and  may  be  severed  at  his  pleasure  from  the  Crown  and 
vested  in  his  subjects.  It  is  only  to  certain  rights  of  the 
first  class  that  the  States,  by  virtue  of  their  respective 
sovereignties,  are  entitled.  It  is  to  the  second  class  that 
the  right  to  the  mines  of  gold  and  silver  belongs. 

In  the  great  case  of  The  Queen  v.  The  Earl  of  North- 
umberland  (1  Plowden,  310),  which  was  argued  before 
the  Barons  of  the  Exchequer  and  all  the  Justices  of  Eng- 
land, it  was  held  by  their  unanimous  judgment,  "that 
by  the  law  all  mines  of  gold  and  silver  within  the  realm, 
whether  they  be  in  the  lands  of  the  Queen  or  of  subjects, 
belong  to  the  Queen  by  prerogative,  with  liberty  to  dig 
and  carry  away  the  ores  thereof,  and  with  other  such  in- 
cidents thereto  as  are  necessary  to  be  used  for  the  getting 
of  the  ore  ;"  and  also,  "  that  a  mine  royal,  either  of  base 
metal  containing  gold  or  silver,  or  of  pure  gold  and  silver 
only,  may,  by  the  grant  of  the  King,  be  severed  from  the 
Crown,  and  be  granted  t»  atipther,  for  it  is  not  an  incident 
inseparable  to  the  Grown,  but  may  be  severed  from  it  by  apt 
and  precise  words  "  This  case  was  decided  in  1568,  dur- 
ing the  reign  of  Queen  Elizabeth,  and  continues  unto  this 
day  an  authoritative  exposition  of  the  doctrine  of  the  Com- 
mon Law.  It  is  conclusive  to  the  point  that  the  right  to 
the  mines  was  not  regarded  by  that  law  as  an  incident  of 
sovereignty,  but  was  regarded  as  a  personal  prerogative 
of  the  King,  which  could  be  alienated  at  his  pleasure. 

No  reasons  in  support  of  the  prerogative  are  stated  in 
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the  resolution  of  the  Judges,  and  those  advanced  in  ar- 
gument by  the  Queen's  counsel  would  be  without  force 
at  the  present  time.  Onslow,  the  Queen's  solicitor,  says 
Plowden,  "  alleged  three  reasons  why  the  King  shall 
have  mines  and  ores  of  gold  and  silver  within  the  realm, 
in  whatsoever  land  they  are  found.  The  first  was  in  re- 
spect to  the  excellency  of  the  thing,  for  of  all  things 
which  the  soil  within  this  realm  produces  or  yields,  gold 
and  silver  is  the  most  excellent,  and  of  all  persons  in  the 
realm,  the  King  is,  in  the  eye  of  the  law,  most  excellent. 
And  the  Common  Law,  which  is  founded  upon  reason, 
appropriates  everything  to  the  person  whom  it  best  suits, 
as  common  and  trivial  things  to  the  common  people, 
things  of  more  worth  to  persons  in  a  higher  and  superior 
class,  and  things  most  excellent  to  those  persons  who  ex- 
cel all  other;  and  because  gold  and  silver  are  the  most 
excellent  things  which  the  soil  contains,  the  law  has  ap- 
pointed them  (as  in  reason  it  ought)  to  the  person  who  is 
most  excellent,  and  that  is  the  King.  *  *  The  second 
reason  was,  in  respect  of  the  necessity  of  the  thing.  For 
the  King  is  the  head  of  the  "Weal-public  and  the  subjects 
are  his  members;  and  the  office  of  the  King,  to  which 
the  law  has  appointed  him,  is  to  preserve  his  subjects; 
and  their  preservation  consisted  in  two  things,  viz.:  in 
an  army  to  defend  them  against  hostilities,  and  in  good 
laws.  And  an  army  cannot  be  had  and  maintained  with- 
out treasure,  for  which  reason  some  authors,  in  their 
books,  call  treasure  the  sinews  &f  war;  and  therefore,  in- 
asmuch as  God  has  created  mines  within  this  realm,  as 
a  natural  provision  of  treasure  for  the  defence  of  the 
realm,  it  is  reasonable  that  he  who  has  the  government 
and  care  of  the  people,  whom  he  cannot  defend  without 
treasure,  should  have  the  treasure  wherewith  to  defend 
them.  *  *  The  third  reason  was,  in  respect  of  its  con- 
venience to  the  subjects  in  the  way  of  mutual  commerce 
and  traffic.  For  the  subjects  of  the  realm  must,  of  neces- 
sity, have  intercourse  or  dealing  with  one  another,  for  no 
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individual  is  furnished  with  all  necessary  commodities, 
but  one  has  need  of  the  things  which  another  has,  and 
they  cannot  sell  or  buy  together  without  coin.  *  * 
And  if  the  subject  should  have  it  (the  ore  of  gold  or  sil- 
ver) the  law  would  not  permit  him  to  coin  it,  nor  put  a 
print  or  value  upon  it,  for  it  belongs  to  the  King  only  to 
fix  the  value  of  coin,  and  to  ascertain  the  price  of  the 
quantity,  and  to  put  the  print  upon  it,  which  being  done, 
the  coin  becomes  current  for  so  much  as  the  King  has 
limited.  But  if  the  subject  should  have  the  ore  of  gold 
and  silver  which  is  found  in  his  land,  he  could  not  con- 
vert it  into  coin,  nor  put  any  print  or  value  on  it.  For 
if  he  makes  coin,  it  was  high  treason  by  the  Common  Law 
before  the  statute  of  25th  Ed.  3,  Cap.  2,  as  it  appears  by 
23d  Ass.,  where  a  woman  was  burnt  for  forging  or  coun- 
terfeiting money,  and  it  was  high  treason  to  the  King, 
because  he  has  the  sole  power  to  make  money.  So  that 
the  body  of  the  realm  would  receive  no  benefit  or  advant- 
age if  the  subject  should  have  the  gold  and  silver  found  in 
mines  in  his  land ;  but  on  the  other  hand,  by  appropriating 
it  to  the  King,  it  tends  to  the  universal  benefit  of  all  the 
subjects  in  making  their  King  able  to  defend  them  with  an 
army  against  all  hostilities,  and  when  he  has  put  the 
print  and  value  upon  it,  and  has  dispersed  it  among  his 
subjects,  they  are  thereby  enabled  to  carry  on  mutual 
commerce  with  one  another,  and  to  buy  and  sell  as  they 
have  occasion,  and  to  traffic  at  their  pleasure.  Therefore, 
for  these  reasons,  viz. :  for  the  excellency  of  the  thing, 
and  for  the  necessity  of  it,  and  the  convenience  that  will 
accrue  to  the  subjects,  the  Common  Law,  which  is  no 
other  than  pure  and  tried  reason,  has  appropriated  the 
ore  of  gold  and  silver  to  the  King,  in  whatever  land  it 
be  found." 

It  would  be  a  waste  of  time  to  show  that  none  of  the 

reasons  thus  advanced  in  support  of  the  right  of  the  Crown 

to  the  mines  can  avail  to  sustain  any  claim  of  the  State 

to  them.     The  State  takes  no  property  by  reason  of  "  the 
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excellency  of  the  thing/' and  taxation  furnishes  all  the 
requisite  means  for  the  expenses  of  government.  The 
convenience  of  citizens  in  commercial  transactions  is  un- 
doubtedly promoted  by  a  supply  of  coin,  and  the  right 
of  coinage  appertains  to  sovereignty.  But  the  exercise 
of  this  right  does  not  require  the  ownership  of  the  precious 
metals  by  the  State,  or  by  the  Federal  Government,  where 
this  right  is  lodged  under  our  system,  as  the  experience 
of  every  day  demonstrates. 

The  right  of  the  Crown,  whatever  may  be  the  reasons 
assigned  for  its  maintenance,  had  in  truth  its  origin  in 
an  arbitrary  exercise  of  power  by  the  King,  which  was  at 
the  time  justified  on  the  ground  that  the  mines  were  re- 
quired as  a  source  of  revenue.  The  same  regalian  right 
was  recognized  on  the  continent  as  in  England,  and  of 
its  origin  Gamboa,  in  his  commentary  on  the  mining  or- 
dinances of  Philip  IL,  thus  speaks :  "  Upon  the  breaking 
up  of  the  Roman  Empire,  the  Princes  and  States  which 
declared  themselves  independent,  appropriated  to  them- 
selves those  tracts  of  ground  in  which  nature  has  dis- 
pensed her  most  valuable  products  with  more  than  ordi- 
nary liberality,  which  reserved  portions  or  rights  were  called 
rights  of  the  Grown.  Among  the  chief  of  the  valuable 
products  are  the  metallic  ores  of  the  first  class,  as  those 
of  gold  and  silver  and  other  metals  proper  for  forming 
money,  which  is  essential  for  sovereigns  to  be  provided 
with  in  order  to  support  their  warlike  armaments  by  sea 
and  land,  to  provide  for  the  public  necessities,  and  to 
maintain  the  good  government  of  their  dominions." 

It  follows  from  the  views  we  have  thus  expressed,  that 
the  first  position  advanced  by  the  defendants  cannot  be 
sustained;  that  the  gold  and  silver  which  passed  by  the 
cession  from  Mexico  were  not  held  by  the  United  States 
in  trust  for  the  future  State;  that  the  ownership  of  them 
is  not  an  incident  of  any  right  of  sovereignty  ;  that  the 
minerals  were  held  by  the  United  States  in  the  same 
manner  as  they  held  any  other  public  property  which 
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they  acquired  from  Mexico  ;  and  that  their  ownership 
over  them  was  not  lost,  or  in  any  respect  impaired  by 
the  admission  of  California  as  a  State. 

The  second  position  of  the  defendants  is,  that  if  the 
minerals  did  not  vest  in  the  State  by  her  admission  into 
the  Union,  they  remained  the  property  of  the  United 
States  notwithstanding  their  patents  to  the  Fernandez 
and  to  Fremont.  This  position  is  not  based  upon  any 
language  of  the  patents,  for  it  is  admitted  that  their  terms 
of  grant  would  operate,  in  case  of  a  conveyance  of  an  in- 
dividual, to  pass  all  the  interest  which  the  grantor  could 
possess  in  the  land.  It  is  based  upon  the  supposition 
that  as  the  Act  of  March  3d,  1851,  provides  for  the  re- 
cognition and  confirmation  of  the  rights  acquired  by  the 
grants  from  Mexico,  the  patents  were  only  intended  as 
evidence  on  the  part  of  the  United  States  of  such  recog- 
nition and  confirmation.  By  those  grants,  as  we  have 
seen,  no  interest  in  the  minerals  of  gold  and  silver  passed 
to  the  grantees,  and  if  the  patents  amount  only  to  an  ac- 
knowledgment of  the  rights  derived  from  the  former 
Government,  that  interest  still  remains  in  the  United 
States.  This  view  of  the  patents  is  not  justified  by  any 
provisions  of  the  act.  The  object  of  the  act  is  to  "ascer- 
tain and  settle"  private  land  claims  in  California.  This 
object  is  declared  in  the  first  section.  It  is  not  merely  to 
ascertain  but  u  to  settle  "  the  claims  ;  that  is,  to  establish 
them — to  perfect  them  by  placing  them,  so  far  as  the 
Government  is  concerned,  beyond  controversy.  This 
ascertainment  is  entrusted  by  the  act  to  a  Board  of  Com- 
missioners and  to  the  Courts.  By  proceedings  before 
them  the  validity  of  the  claims  is  determined  ;  yet  little 
benefit  would  result  to  the  claimants  from  such  determi- 
nation, if  the  act  required  or  authorized  nothing  further. 
Many  of  the  claims  held  in  this  State  fall  far  short,  even 
when  confirmed,  of  being  available  titles  ;  some  are  mere 
inchoate  titles;  some  are  equitable  titles;  and  some  are 
to  specific  quantities  of  land  situated  within  boundaries 
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embracing  a  much  larger  extent.  The  act,  therefore, 
provides  for  proceedings  to  be  taken  after  the  claims 
have  been  subjected  to  the  investigation  of  the  Board 
and  the  Courts.  The  lands  claimed  are  to  be  surveyed 
and  segregated  from  the  public  domain  by  the  officers  of 
the  Government,  and  patents  are  to  issue  to  the  claimants. 
The  issuance  of  the  patents  does  not  depend  upon  the 
character  of  the  claims — whether  they  be  legal  or  merely 
equitable,  or  whether  they  be  of  specific  tracts  or  floating 
interests.  It  depends  solely  upon  the  recognition  of  their 
validity  by  the  decree  of  confirmation.  "  For  all  claims 
finally  confirmed,"  reads  the  act,  u  by  the  said  Commis- 
sioners, or  by  the  said  District  6r  Supreme  Court,  a  pat- 
ent shall  issue  to  the  claimant  upon  his  presenting  to 
the  General  Land  Office  an  authentic  certificate  of  such 
confirmation,  and  a  plat  or  survey  of  the  said  land,  duly 
certified  and  approved  by  the  Surveyor-General  of  Cali- 
fornia." 

There  is  nothing  in  the  act  restricting  the  operation  of 
the  patents  thus  issued  to  the  interests  acquired  by  claim- 
ants from  the  former  Government,  or  distinguishing  the 
patents  in  any  respect  from  the  general  class  of  convey- 
ances made  under  that  designation  by  the  United  States. 
To  all  claimants  alike,  whose  claims  have  been  finally 
confirmed,  patents  are  to  issue  without  words  of  reser- 
vation or  limitation,  with  the  exception  that  they  shall 
not  affect  the  interests  of  third  persons,  an  exception 
which  would  exist  independent  of  its  legislative  recog- 
nition. Such  being  the  case,  the  question  arises  as  to 
what  passed  by  the  patents  to  the  Fernandez  and  to  Fre- 
mont, and  to  this  question  there  can  be  but  one  answer : 
all  the  interest  of  the  United  States,  whatever  it  may  have 
been,  in  everything  connected  with  the  soil,  in  everything 
forming  any  portion  of  its  bed  or  fixed  to  its  surface,  in 
everything  which  is  embraced  within  the  signification  of 
the  term  land  ;  and  that  term,  says  Blackstone,  "  includes 
not  only  the  face  of  the  earth,  but  everything  under  it  or 
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over  it.  And,  therefore,"  he  continues,  "  if  a  man  grants 
all  his  lands,  he  grants  thereby  all  his  mines  of  metal, 
and  other  fossils,  his  woods,  his  waters,  and  his  houses, 
as  well  as  his  fields  and  meadows."  (Book  II.,  19.)  Such 
is  the  view  universally  entertained  by  the  legal  profession 
as  to  the  effect  of  a  patent  from  the  General  Government. 
The  United  States  occupy,  with  reference  to  their  real 
property  within  the  limits  of  the  State,  only  the  position 
of  a  private  proprietor,  with  the  exception  of  exemption 
from  State  taxation,  and  their  patent  of  such  property  is 
subject  to  the  same  general  rules  of  construction  which 
apply  to  conveyances  of  individuals.  From  the  operation 
of  conveyances  of  this  nature,  that  is,  of  individuals, 
the  minerals  of  gold  arid  silver  are  not  reserved  unless  by 
express  terms.  They  pass  with  the  transfer  of  the  soil 
in  which  they  are  contained.  And  the  same  is  true  of 
the  operation  of  the  patent — the  instrument  of  transfer 
of  the  govermental  proprietor,  the  United  States  ;  no  in- 
terest in  the  minerals  remains  in  them  without  a  similar 
reservation.  Nor  is  there  anything  in  the  language  of 
the  Supreme  Court,  in  the  opinion  rendered  in  the  Fre- 
mont Case,  which  gives  countenance  to  any  other  view. 
The  Attorney-General  of  the  United  States  objected  to 
the  confirmation  of  the  claim  of  Fremont  upon  the  ground 
that  the  grant  to  Alvarado  contained  mines  of  gold  and 
silver.  His  argument  was  to  this  effect :  that  as  the  mines 
did  not  pass  to  the  grantee  by  the  Mexican  law,  the  claim 
should  not  be  confirmed,  as  Fremont  would  obtain  as  a 
consequence  of  such  confirmation  a  patent  which  would 
pass  the  minerals,  to  which,  by  the  original  grant,  he  was 
not  entitled.  But  to  this  the  Court  replied  that,  under 
the  mining  laws  of  Spain,  the  discovery  of  a  mine  of  gold 
and  silver  did  not  destroy  the  title  of  the  individual  to 
the  land  granted,  and  that  the  only  question  before  the 
Court  was  the  validity  of  the  title;  and  whether  there 
were  any  mines  in  the  land,  and  if  there  were  any,  what 
were  the  rights  of  sovereignty  in  them,  were  questions 
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which  must  be  decided  in  another  form  of  proceeding, 
and  were  not  submitted  to  the  jurisdiction  of  the  Com- 
missioners or  the  Court  by  the  Act  of  1851 ;  in  other 
words,  the  Court  said  in  substance,  that  its  consideration 
was  confined  to  the  title  presented,  and  the  effect  of  its 
decree  and  the  patent  following  it  upon  the  ownership  of 
the  minerals  was  a  matter  with  which  it  had  nothing  to  do. 

The  construction  given  by  the  United  States  to  their 
patents,  ever  since  the  organization  of  the  Government, 
has  uniformly  been  to  the  same  effect.  In  several  of  the 
States,  particularly  those  carved  out  of  Territories  ceded 
by  Virginia,  North  Carolina,  and  Georgia,  and  out  of  the 
territory  acquired  by  the  treaty  with  France  in  1803,  and 
by  the  treaty  with  Spain  in  1819,  the  title  to  a  large  por- 
tion of  the  lands  is  held  under  patents  from  the  United 
States.  Sbme  of  these  patents  were  issued  upon  a  sale 
of  lands ;  some  of  them  upon  a  donation  of  lands  ;  and 
some  of  them  upon  a  confirmation  by  Boards  of  Cornmis- 
ioners  of  previously  existing  grants  of  the  former  Gov- 
ernments. They  were  issued  to  extensive  tracts  in  the 
Territories  of  Louisiana,  Mississippi,  and  Florida,  and 
in  many  cases  they  embraced  lands  in  which  minerals  of 
gold  and  silver  and  other  metals  existed.  Yet  in  no  in- 
stance, whether  the  patents  were  issued  upon  a  sale  or 
donation  of  lands,  or  upon  a  confirmation  of  a  previously 
existing  grant,  have  the  United  States  asserted  any  right 
to  the  mines  as  being  reserved  from  the  operation  of  the 
patents.  They  have  uniformly  regarded  the  patent*  as 
transferring  all  interests  which  they  could  possess  in  the 
soil,  and  everything  imbedded  in  or  connected  therewith. 
Whenever  they  have  claimed  mines,  it  has  been  as  part 
of  the  lands  in  which  they  were  contained,  and  when- 
ever they  have  reserved  the  minerals  from  sale  or  other 
disposition,  it  has  only  been  by  reserving  the  lands 
themselves.  It  has  never  been  the  policy  of  the  United 
States  to  possess  interests  in  land  in  connection  with  in- 
dividuals. 

Judgment  affirmed. 


Finality  of  Decrees  of  Confirmation  of  Mexican  and  Spanish  Grants 
rendered   by  Courts  of  the  United  States. 


OPINION 

OF   THE 

United  States  Circuit  Court  for  the  District  of  California 

IN 

UNITED   STATES  vs.    FLINT, 

DELIVERED  SEPTEMBER  4,  1876,* 
BY 

1VLR.    JUSTICE    RIELJD, 

OF  THE  U.  S.  SUPREME  COURT. 


1.  The  obligation  to  which  the  United  States  succeeded,  under  the  stip- 

ulations of  the  treaty  by  which  California  was  acquired,  was  political 
in  its  character,  and  provision  was  made  for  its  discharge  by  the  act 
of  March  3,  1851.  By  this  act,  a  special  tribunal  was  created  for 
the  settlement  of  claims  to  land  in  California  of  Spanish  and  Mexican 
origin;  and  the  jurisdiction  conferred  upon  the  tribunal,  and  upon 
the  courts  empowered  to  review  its  decisions,  was,  in  its  nature, 
exclusive. 

2.  Final  decrees,  touching  the  validity  of  such  claims,  rendered  by  these 

tribunals,  are  conclusive  and  final  between  claimants  and  the  United 
States.  Such  decrees  are  not  open  to  review  in  any  court. 

3.  The  frauds  for  which  judgments  are  impeachable  in  courts  of  equity 

are  collateral  acts,  extrinsic  to  the  merits.  They  are  acts  by  which 
the  successful  party  has  prevented  his  adversary  from  presenting  the 
merits  of  his  case,  or  by  which  the  jurisdiction  of  the  court  has  been 
imposed  upon.  Collusion  between  the  parties  to  obtain  a  decision 
injurious  to  a  third  person  ;  the  purloining  of  an  adversary's  testi- 
mony ;  the  service  of  process  in  such  a  manner  as  to  defeat  its  pur- 
pose ;  false  representations  that  the  parties  are  really  before  the 
court ;  are  examples  of  such  frauds  as  render  the  judgment  impeach- 
able. But,  where  the  matter  involved  has  been  once  tried,  or  so  put 
in  issue  that  it  might  have  been  tried,  the  judgment  rendered  is  the 
highest  evidence  that  the  alleged  fraud  did  not  exist,  and  estops  the 
parties  from  asserting  the  contrary.  The  judgment  settled  the  mat- 
ter otherwise ;  it  became  res  judicata. 

*  Reported  in  4  Sawyer's  Circuit  Court  Reports,  42. 


4.  Purchasers  of  lands  under  final  decrees  of  confirmation  cannot  be  dis- 

turbed upon  charges  of  fraud  in  the  prosecution  of  the  claims 
confirmed,  and  a  vague  allegation  of  notice  of  such  fraud.  Such 
purchasers  have  a  right  to  rest  in  confidence  upon  the  decrees. 

5.  After  the  decision  of  the  commissioners,  the  control  of  proceedings, 

whether  to  prosecute  an  appeal  or  to  dismiss  the  same,  rested  exclu- 
sively with  the  Attorney-General ;  and  the  propriety  or  legality  of 
his  action  in  any  case  was  not  the  subject  of  review  by  any  tribunal, 
and  it  could  only  be  revoked  by  the  appellate  court  upon  his  own 
application.  In  coming  to  a  determination  on  the  subject,  he  was 
not  restricted  to  an  examination  of  the  transcript  transmitted  to 
him;  he  could  look  into  the  archives  of  the  former  government,  the 
reports  of  officers  previously  appointed  to  examine  into  the  subject 
of  land  titles  in  the  State,  the  records  of  the  Land  Department  at 
Washington,  and  any  correspondence  existing  between  Mexico  and 
the  United  States  respecting  the  title. 

6.  When  the  United  States  enter  the  court  as  a  litigant,  they  waive  their 

exemption  from  legal  proceedings,  and  stand  upon  the  same  footing 
with  private  individuals,  and,  therefore,  if,  on  a  consideration  of  all 
the  circumstances  of  a  given  case,  it  be  inequitable  to  grant  the  relief 
prayed  against  a  citizen,  such  relief  will  be  refused  by  a  court  of 
equity,  though  the  United  States  be  the  suitor. 

7.  In  the  absence  of  an  act  of  Congress,  the  power  of  the  Attorney- 

General  to  institute  proceedings  to  vacate  these  decrees  of  confirma- 
tion is  doubtful. 

8.  Whether  the  issue  of  a  previous  grant  of  eleven  leagues  to  a  claimant 

disqualifies  him  from  receiving  a  second  grant,  is  a  question  of  law, 
and  any  error  in  its  decision  could  be  corrected  only  on  appeal. 

9.  The  subject  of  surveys  of  confirmed  claims  is  under  the  control  of  the 

Land  Department,  and  its  action  is  not  subject  to  the  supervision  of 
the  courts,  however  erroneous. 

By  the  Court,  Mr.  Justice  FIELD.*  The  case  of  The 
United  States  v.  Flint  is  a  suit  in  equity,  the  main  object 
of  which  is  to  set  aside  and  annul  the  decree  of  the  Dis- 
trict Court  of  the  Southern  District  of  California,  confirm- 
ing the  claim  of  Teodocio  Yorba  to  the  ranch o  Lomas  de 
Santiago,  situated  in  the  county  of  Los  Angeles,  in  this 
State,  and 'to  recall  and  cancel  the  patent  issued  thereon 

*  There  were  three  cases  before  the  court  at  the  same  time :  U.  S.  v. 
Flint,  U.  S.  v.  Throckmorton,  and  U.  S.  v.  Carpentier.  They  were  brought 
to  vacate  patents  of  the  United  States  upon  confirmed  Mexican  grants, 
on  the  alleged  ground  that  the  grants  were  not  genuine  and  that  their 
confirmation  was  procured  by  fraud  ;  and  they  were  argued  together.  The 
reasoning  in  the  opinion  of  Mr.  Justice  Field,  though  specially  directed 
to  the  facts  of  the  Flint  case,  applies  to  all  the  cases. 


by  the  United  States.  It  is  brought  by  the  district  attor- 
ney for  California,  and  purports  to  be  oh  behalf  of  the 
United  States. 

It  appears,  from  the  allegations  of  the  bill,  and  the 
record  to  which  the  bill  refers,  that  in  October,  1852,  the 
claimant,  who  has  since  deceased,  presented  to  the  Board 
of  Land  Commissioners,  created  under  the  act  of  Congress 
of  March  3,  1851,  to  ascertain  and  settle  private  land 
claims  in  California,  a  petition  setting  forth  his  claim  to 
the  rancho  in  question,  and  stating  that  the  same  was 
granted  to  him  in  May,  1846,  by  the  governor  of  the 
department;  that  the  grant  had  been  approved  by  the 
Departmental  Assembly  ;  that  juridical  possession  of  the 
land  had  been  delivered  to  him  by  competent  authority, 
and  its  boundaries  defined ;  and  that  he  was  then  and 
had  been  previously  in  its  peaceable  occupation. 

With  the  petition,  and  as  part  thereof,  the  claimant 
presented  copies  of  the  grant  and  act  of  juridical  posses- 
sion, accompanied  by  a  translation  of  the  same,  and 
prayed  that  the  grant  be  adjudged  valid  and  confirmed 
to  him.  The  board  of  commissioners  considered  the 
claim  thus  presented,  and  took  the  depositions  of  several 
witnesses  in  support  of  it,  and,  in  August,  1854,  rendered 
a  decree  adjudging  it  to  be  valid,  and  directing  its  confir- 
mation. In  November,  1855,  a  petition  was  filed,  on  be- 
half of  the  United  States,  in  the  District  Court  for  the 
Southern  District  of  C^Jfernia,  for  a  review  of  the  de- 
cision, alleging  that  the  claim  confirmed  was  invalid, 
and  the  decision  of  the  commissioners  erroneous;  that 
the  allegations  of  the  complainant  in  his  petition  were 
unsupported  by  sufficient  proof;  and  denying  that  he 
had  any  right  or  title  to  the  land  confirmed,  or  to  any 
part  of  it.  The  claimant  answered  this  petition,  joining 
issue  upon  its  allegations,  and  the  court  took  jurisdiction 
of  the  case,  heard  it  anew,  and,  in  December,  1856,  ren- 
dered its  decree,  affirming  the  decision  of  the  commission- 
ers, and  readjudged  the  claim  to  be  valid.  An  appeal 


from  this  decree  to  the  Supreme  Court  of  the  United 
States  was  allowed,  but  the  Attornej^-General,  after  some 
months'  deliberation,  gave  notice  that  the  appeal  would 
not  be  prosecuted ;  and  thereupon  the  District  Court,  upon 
the  consent  of  the  district  attorney,  vacated  the  order  al- 
lowing the  appeal,  and  gave  the  claimant  leave  to  proceed 
upon  its  decree  as  a  final  decree  in  the  case.  A  survey  of 
the  land  was  subsequently  made  under  the  direction  of 
the  surveyor-general  of  the  United  States  for  California, 
and  approved  by  that  officer;  and,  in  February,  1868,  a 
patent  was  issued  to  the  claimant. 

It  thus  appears  that,  after  a  contest  for  nearly  sixteen 
years  before  officers  and  tribunals  of  the  United  States, 
the  claimant  obtained  a  patent  from  the  government,  an 
instrument  designed  to  give  to  its  holder  security  and 
protection  in  the  enjoyment  of  the  property  covered  by 
its  terms.  All  the  defendants  acquired  their  interests  in 
the  land  after  the  decree  of  confirmation,  and  two  of  them 
after  the  patent  was  issued. 

Nineteen  years  after  the  final  decree  was  thus  rendered, 
and  eight  years  after  the  patent  was  issued,  the  present 
bill  was  filed.  And,  as  grounds  for  setting  aside  and 
annulling  the  decree,  and  recalling  and  cancelling  the 
patent,  the  district  attorney  alleges,  upon  information  and 
belief:  1,  that  the  grant  and  act  of  juridical  possession 
were  made  subsequently  to  the  acquisition  of  the  country 
in  1846,  and  were  fraudulently  antedated,  and  that  this 
appears  on  the  face  of  the  original  papers  on  file  in  the 
Spanish  archives  in  the  custody  of  the  surveyor-general  of 
the  United  States;  that  the  claimant  fraudulently  omitted 
to  exhibit  a  complete  record  of  the  proceedings,  and  only 
presented  extracts  from  them;  and  by  this  suppression 
the  law  agent  of  the  United  States  was  misled,  the  United 
States  deprived  of  all  opportunity  to  contest  the  confir- 
mation, and  the  land  commission  and  court  were  deceived 
into  a  confirmation  of  the  claim;  and:  2,  that,  previous 
to  the  issue  of  the  alleged  grant,  and  as  early  as  1840, 


the  claimant  had  obtained  from  the  Mexican  nation  a 
grant  of  eleven  leagues,  situated  in  the  counties  of  Sacra- 
mento, San  Joaquin,and  Amador,  which  was  subsequently 
confirmed  by  the  Supreme  Court  of  the  United  States; 
that,  by  the  laws  of  Mexico,  a  grant  for  more  than  eleven 
leagues  could  not  be  made  to  the  same  person,  and  that 
the  claimant  was  therefore  disqualified  from  receiving 
any  other  grant,  and  that  the  existence  of  this  prior 
grant  was  fraudulently  concealed  from  the  law  agent  of 
the  United  States,  the  land  commission,  and  the  District 
Court. 

The  district  attorney  also  alleges  in  the  bill,  upon  infor- 
mation and  belief,  that  the  approved  survey  is  not  in 
conformity  with  the  boundaries  given  in  the  diseno,  or 
map,  accompanying  the  grant  and  the  act  of  juridical 
possession,  but  embraces  a  much  greater  quantity,  and 
was  made  upon  the  fraudulent  instigation  and  procure- 
ment of  three  of  the  defendants.  The  district  attorney 
therefore  prays  that,  in  case  he  fail  to  obtain  the  annul- 
ment of  the  decree,  and  the  recall  and  cancellation  of  the 
patent,  the  boundaries  of  the  tract  confirmed  may  be  re- 
established and  fixed  in  accordance  with  the  views  stated 
by  him  as  to  the  location  intended  by  the  grant  and  act 
of  juridical  possession. 

The  first  inquiry,  which  naturally  arises  upon  the  pe- 
rusal of  this  bill,  is  as  to  what  jurisdiction  this  court  has 
to  interfere  with  and  review  the  determinations  of  the 
land  commission  and  District  Court  upon  the  validity  of 
claims  to  land  derived  from  Mexican  or  Spanish  authori- 
ties, and  of  the  Land  Department  in  approving  the  sur- 
veys of  the  claims  confirmed.  The  questions  submitted 
to  the  commission  and  the  District  Court  were  not  within 
the  ordinary  cognizance  of  a  court  of  law  or  a  court  of 
equity.  They  related  to  the  obligations  devolving  upon 
our  government  from  the  concessions  of  the  former  gov- 
ernment to  its  inhabitants.  How  far  these  concessions 
should  be  respected,  and  how  far  enforced,  were  the  mat- 
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ters  to  be  considered;  and  in  their  determination  the 
tribunals  were  to  be  governed  by  the  stipulations  of  the 
treaty,  the  law  of  nations,  the  laws,  usage,  and  customs  of 
the  former  government,  the  principles  of  equity,  and  the 
decisions  of  the  Supreme  Court,  so  far  as  they  were  appli- 
cable. 

By  the  transfer  of  California  from  Mexico  to  the  United 
States,  the  rights  of  private  property  of  the  inhabitants 
were  not  affected.  They  remained  as  under  the  former 
government.  The  public  property  of  Mexico  and  sover- 
eignty over  the  country  alone  passed  to  the  United  States. 
This  was  in  accordance  with  the  rule  of  public  law,  which 
is  recognized  by  all  civilized  nations  when  territory  is 
ceded  by  one  state  to  another.  The  obligation,  therefore, 
to  protect  private  rights  of  property  devolved  upon  the 
United  States,  without  any  formal  declaration  to  that 
effect.  But,  in  recognition  of  this  obligation,  Mexico  ob- 
tained from  the  United  States,  in  the  treaty  of  cession, 
an  express  stipulation  for  such  protection.  And  the  term 
property,  as  applied  to  lands,  and  as  used  in  the  treaty, 
comprehends  every  species  of  title,  perfect  or  imperfect. 
"It  embraces,"  says  Chief  Justice  Marshall, " those  rights 
which  are  executory  as  well  as  those  which  are  executed." 
The  United  States,  therefore,  took  California  bound  by 
the  established  principles  of  public  law,  and  by  express 
stipulation  of  the  treaty,  to  protect  all  private  rights  of 
property  of  the  inhabitants.  The  obligation  rested  for 
its  fulfillment  in  the  good  faith  of  the  government,  and 
required  legislative  action.  It  could,  therefore,  only  be 
discharged  in  such  manner  and  at  such  times  and  upon 
such  conditions  as  Congress  might,  in  its  discretion,  direct. 
In  its  discharge/^uch  action  was  required  as  would  enable 
the  inhabitants  to  assert  and  maintain  their  rights  to  the 
property  in  the  courts  of  the  country  as  fully  and  abso- 
lutely as  though  their  titles  were  derived  directly  from 
the  United  States.  Where  the  titles  were  imperfect,  (and 
such  was  the  condition  of  nearly  all  the  titles  held  in  the 


country,)  further  action,  by  way  of  confirmation  or  release 
from  the  new  government,  was  essential.  With  respect  to 
all  such  titles,  and,  indeed,  with  respect  to  all  matters  de- 
pendent upon  executory  engagements  of  the  government, 
the  ordinary  courts  of  the  United  States,  whether  of  law  or 
of  equity,  were  entirely  powerless.  They  were  without 
jurisdiction,  and  utterly  incompetent  to  deal  with  them. 
By  the  act  of  March  3, 1851,  the  legislative  department 
prescribed  the  mode  in  which  the  provisions  of  the  treaty 
should  be  carried  out,  and  the  obligations  of  the  govern- 
ment to  the  former  inhabitants  discharged,  so  far  as  their 
rights  respected  the  territory  acquired ;  and  thus  provided 
the  means  of  separating  their  property  from  the  public 
domain.  That  act  created  a  commission  of  three  persons, 
to  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  for  the  express  purpose  of  as- 
certaining and  settling  private  land  claims  in  the  State. 
It  gave  a  secretary  to  the  commission,  skilled  in  the 
Spanish  and  English  languages,  to  act  as  interpreter  and 
to  keep  a  record  of  its  proceedings.  It  provided  an  agent, 
learned  in  the  law  and  skilled  in  those  languages,  to 
superintend  the  interests  of  the  United  States,  and  it  was 
made  his  duty  to  attend  the  meetings  of  the  commission- 
ers, to  collect  testimony  on  behalf  of  the  United  States, 
and  to  be  present  on  all  occasions  when  the  claimant,  in 
any  case,  took  depositions.  To  the  commission,  every 
person  claiming  lands  in  California,  by  virtue  of  any 
right  or  title  derived  from  the  Spanish  or  Mexican  gov- 
ernments, was  required,  on  pain  of  forfeiting  his  land,  to 
present  his  claim,  together  with  the  documentary  evidence 
and  testimony  upon  which  he  relied  in  its  support.  The 
commissioners,  while  sitting  as  a  board,  and  at  their 
chambers,  were  authorized  to  administer  oaths  and  take 
depositions  in  any  case  pending  before  them.  The  testi- 
mony was  to  be  reduced  to  writing,  and  recorded  in  books 
provided  for  that  purpose.  The  commissioners  were 
obliged  to  hear  every  case,  and  decide  upon  the  validity 
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of  the  claim,  and,  within  thirty  days  after  their  decision, 
to  certify  the  same,  with  the  reasons  on  which  it  was 
founded,  to  the  district  attorney  of  the  district.  The  act 
provided  also  for  a  review  of  the  decision  of  the  commis- 
sioners, upon  petition  of  the  claimant  or  the  district 
attorney,  setting  forth  the  grounds  upon  which  the  valid- 
ity or  invalidity  of  the  claim  was  asserted.  To  the  peti- 
tion an  answer  was  required  from  the  contestant,  whether 
claimant  or  the  United  States.  Subsequently,  in  August, 
1852,  the  act  was  changed  in  this  particular,  and,  when  a 
decision  was  rendered  by  the  commissioners,  they  were 
required  to  prepare  two  certified  transcripts  of  their  pro- 
ceedings and  decisions,  and  of  the  papers  and  evidence 
upon  which  the  same  were  founded,  one  of  which  was  to 
be  transmitted  to  the  Attorney-General,  and  the  other 
filed  with  the  clerk  of  the  District  Court,  and  this  filing 
operated  as  an  appeal  on  behalf  of  the  party  against 
whom  the  decision  was  rendered.  In  case  the  decision 
was  against  the  United  States,  the  Attorney-General,  with- 
in six  months  after  receiving  the  transcript,  was  required 
to  cause  a  notice  to  be  filed  with  the  clerk  that  the  appeal 
would  be  prosecuted,  or  it  was  to  be  regarded  as  dismissed. 

Upon  the  review  by  the  District  Court  upon  the  petition 
or  appeal,  not  merely  the  evidence  before  the  commission- 
ers was  considered,  but  further  evidence  could  be  taken 
by  either  the  claimant  or  the  government;  so  that,  in  fact, 
the  whole  matter  was  heard  anew,  as  upon  an  original 
proceeding.  From  its  decision,  an  appeal  lay  to  the  Su- 
preme Court  of  the  United  States. 

As  thus  seen,  the  most  ample  powers  were  vested  in  the 
commissioners  and  the  District  Court  to  inquire  into  the 
merits  of  every  claim ;  and  they  were  not  restricted  in 
their  deliberations  by  any  narrow  rules  of  procedure  or 
technical  rules  of  evidence,  but  could  take  into  consider- 
ation the  principles  of  public  law  and  of  equity  in  their 
broadest  sense.  When  the  claim  was  finally  confirmed, 
the  act  provided  for  its  survey  and  location,  and  the  issue 
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of  a  patent  to  the  claimant.  The  decrees  and  the  patents 
were  intended  to  be  final  and  conclusive  of  the  rights  of 
the  parties,  as  between  them  and  the  United  States.  The 
act,  in  declaring  that  they  should  only  be  conclusive  be- 
tween the  United  States  and  the  claimants,  did,  in  fact, 
declare  that,  as  between  them,  they  should  have  that 
character. 

Here,  then,  we  have  a  special  tribunal,  established  for 
the  express  purpose  of  ascertaining  and  passing  upon 
private  claims  to  land  derived  from  Spanish  or  Mexican 
authorities,  clothed  with  ample  powers  to  investigate  the 
subject  and  determine  the  validity  of  every  claim,  and 
the  propriety  of  its  recognition  by  the  government,  capa- 
ble as  any  court  could  possibly  be  made  of  detecting 
frauds  connected  with  the  claim,  and  whose  first  inquiry 
in  every  case  was  necessarily  as  to  the  authenticity  and 
genuineness  of  the  documents  upon  which  the  claim  was 
founded. 

We  have  a  special  jurisdiction  of  a  like  nature  in  the 
District  Court  to  review  the  decision  made  by  the  com- 
mission, and  investigate  anew  the  claim.  We  have  prin- 
ciples prescribed  for  the  government  of  both  commission 
and  court  in  these  cases,  and  of  the  Supreme  Court,  upon 
appeal  from  their  decisions,  not  applicable  in  ordinary 
proceedings,  either  at  law  or  in  equity,  and,  as  already 
stated,  every  person  claiming  land  in  the  State  was  re- 
quired to  present  his  claim  for  investigation.  The  oner- 
ous duty  thus  thrown  upon  him  was  relieved  of  its  op- 
pressive character  by  the  accompanying  assurance  that, 
when  his  claim  was  adjudged  valid,  the  adjudication 
should  be  final  and  conclusive. 

On  principle,  such  adjudications  cannot  be  reviewed  or 
defeated  by  a  court  of  equity,  upon  any  suggestion  that 
the  commissioners  and  court  misapprehended  the  law,  or 
were  mistaken  as  to  the  evidence  before  them,  even  if 
that  consisted  of  fabricated  papers  supported  by  perjured 
testimony.  The  very  questions  presented  by  the  present 
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bill  were  necessarily  involved  in  the  proceeding  before 
the  commissioners  and  the  District  Court,  and  the  credi- 
bility of  the  testimony  offered  was  a  matter  considered 
by  them.  Whether  the  grant  produced  by  the  claimant 
was  genuine,  and  the  claim  resting  thereon  was  entitled 
to  confirmation,  were  the  points  at  issue.  The  bill  avers 
that  the  alleged  grant  was  not  genuine  because  it  was 
antedated.  But  the  genuineness  of  the  document  was 
the  matter  sub  judice,  and  could  not  have  been  established, 
and  the  claim  based  upon  it  affirmed,  except  by  evidence, 
satisfactory  to  the  commission  and  court,  that  it  was  made 
at  the  time  stated. 

It  is  to  no  purpose,  in  such  case,  to  invoke  the  doctrine 
that  fraud  vitiates  all  transactions,  even  the  most  solemn, 
and  that  a  court  of  equity  will  set  aside  or  enjoin  the 
enforcement  of  the  most  formal  judgments  when  obtained 
by  fraud.  The  doctrine  of  equity  in  this  respect  is  not 
questioned;  it  is  a  doctrine  of  the  highest  value  in  the 
administration  of  justice,  and  its  assertion  in  proper  cases 
is  essential  to  any  remedial  system  adequate  to  the  neces- 
sities of  society.  But  it  cannot  be  invoked  to  reopen  a 
case  in  which  the  same  matter  has  been  once  tried,  or  so 
put  in  issue  between  the  parties  that  it  might  have  been 
tried.  The  judgment  rendered  in  such  a  case  is  itself  the 
highest  evidence  that  the  alleged  fraud  did  not  exist,  and 
estops  the  parties  from  asserting  the  contrary.  It  is  after- 
ward mere  assumption  to  say  that  the  fraud  was  perpe- 
trated. The  judgment  has  settled  the  matter  otherwise; 
it  is  res  judicata. 

The  frauds  for  which  courts  of  equity  will  interfere  to 
set  aside  or  stay  the  enforcement  of  a  judgment  of  a  court 
having  jurisdiction  of  the  subject-matter  and  the  parties 
must  consist  of  extrinsic  collateral  acts  not  involved  in 
the  consideration  of  the  merits.  They  must  be  acts  by 
which  the  successful  party  has  prevented  his  adversary 
from  presenting  the  merits  of  his  case,  or  by  which  the 
jurisdiction  of  the  court  has  been  imposed  upon. 
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All  litigants  are  equally  entitled  to  justice  from  the 
tribunals  of  the  country ;  they  can  claim  equal  oppor- 
tunities of  producing  their  testimony  and  presenting 
their  case,  and  they  can  equally  have  the  advocacy  of 
counsel.  Whenever  one  party,  by  any  contrivance,  pre- 
vents his  adversary  from  having  this  equality  with  him 
before  the  courts,  he  commits  a  fraud  upon  public  justice, 
which,  resulting  in  private  injury,  may  be  the  ground  of 
equitable  relief  against  the  judgment  recovered.  Thus, 
if,  through  his  instrumentality,  the  witnesses  of  his  ad- 
versary be  forcibly  detained  from  the  court,  or  bribed  to 
disobey  its  subpoena,  or  the  testimony  of  his  adversary  be 
secreted  or  purloined,  or  if  the  citation  to  him  be  given 
under  such  circumstances  as  to  defeat  its  purpose,  a  fraud 
is  committed,  for  which  relief  will  be  granted  by  a  court 
of  equity,  if  it  produce  injury  to  the  innocent  party. 
Any  conduct  of  the  kind  mentioned  would  tend  to  pre- 
vent a  fair  trial  on  the  merits,  arid  thus  to  deprive  the 
innocent  party  of  his  rights.  So,  if  the  litigation  be  col- 
lusive ;  if  the  parties  be  fictitious ;  if  real  parties  affected 
are  falsely  stated  to  be  before  the  court,  the  judgment  re- 
covered may  be  set  aside  or  its  enforcement  restrained,  for 
in  all  these  cases  there  would  be  the  want  of  the  actual 
litigation  which  is  essential  to  a  valid  judicial  determina- 
tion. To  every  such  case  the  words  of  the  jurist  would 
be  applicable:  Fabula,  nonjudicium,  hoc  est;  in  scena,  non 
inforo,  res  agitur. 

The  credibility  of  testimony  given  in  a  case,  bearing 
upon  the  issue,  is  not  an  extrinsic  collateral  act,  but  is  a 
matter  involved  in  the  consideration  of  the  merits;  and 
the  introduction  of  false  testimony,  known  or  shown  to 
be  so,  does  not  affect  the  validity  of  the  judgment  ren- 
dered. In  every  litigated  case  where  the  interests  in- 
volved are  large,  there  is  generally  conflicting  evidence. 
Witnesses,  looking  at  the  same  transaction  from  different 
standpoints,  give  different  accounts  of  it.  The  statements 
of  some  are  unconsciously  affected  by  their  wishes,  hopes. 
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or  prejudices.  Some,  from  defective  recollection,  will 
blend  what  they  themselves  saw  or  heard  with  what  they 
have  received  from  the  narration  of  others.  Uncertainty 
as  to  the  truth  in  a  contested  case  will  thus  arise  from  the 
imperfection  of  human  testimony.  In  addition  to  this 
source  of  uncertainty  may  be  added  the  possibility  of  the 
perjury  of  witnesses,  and  the  fabrication  of  documents. 
The  cupidity  of  some  and  the  corruption  of  others  may 
lead  to  the  use  of  these  culpable  means  of  gaining  a 
cause.  But  every  litigant  enters  upon  the  trial  of  a  cause, 
knowing  not  merely  the  uncertainty  of  human  testimony 
when  honestly  given,  but  that,  if  he  has  an  unscrupulous 
antagonist,  he  may  have  to  encounter  frauds  of  this  char- 
acter. He  takes  the  chances  of  establishing  his  case  by 
opposing  testimony,  and  by  subjecting  his  opponent's 
witnesses  to  the  scrutiny  of  a  searching  cross-examina- 
tion. The  case  is  not  the  less  tried  on  its  merits,  and  the 
judgment  rendered  is  none  the  less  conclusive  by  reason 
of  the  false  testimony  produced.  Thus,  if  an  action  be 
brought  upon  a  promissory  note,  and  issue  be  joined  on 
its  execution,  and  judgment  go  for  the  plaintiff,  and  there 
be  no  appeal,  or  if  an  appeal  be  taken,  and  the  judgment 
be  affirmed,  the  judgment  is  conclusive  between  the  par- 
ties, although,  in  fact,  the  note  may  have  been  forged,  and 
the  witnesses  who  proved  its  execution  may  have  com- 
mitted perjury  in  their  testimony.  The  rules  of  evidence, 
the  cross-examination  of  witnesses,  and  the  fear  of  crimi- 
nal prosecution  with  the  production  of  counter  testimony, 
constitute  the  only  security  afforded  by  law  to  litigants 
in  such  cases.  A  court  of  equity  could  not  afterward  in- 
terfere upon  an  allegation  of  the  forgery  and  false  testi- 
mony, for  that  would  be  to  reopen  the  case  to  a  trial  upon 
the  execution  of  the  note,  which  had  already  been  sub 
judice,  and  passed  into  judgment. 

These  views  are  in  consonance  with  the  adjudged 
cases.  We  have  looked  in  vain  through  all  those  cited 
by  the  learned  associate  counsel  in  the  Throckmorton  case 
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for  anything  infringing  upon  them.  In  the  Duchess  of 
Kingston's  case,  the  sentence  of  the  Spiritual  Court  was 
held  to  be  fraudulent  and  void,  because  obtained  by  col- 
lusion of  the  parties.  And,  in  giving  the  opinion  of  the 
judges  to  the  House  of  Lords,  Chief  Justice  De  Grey 
observed  that,  although  a  judgment  was  conclusive  evi- 
dence upon  the  point  involved,  and  could  not  be  im- 
peached from  within,  yet,  like  all  other  acts  of  the  highest 
judicial  authority,  could  be  impeached  from  without,  and 
that  fraud  was  an  extrinsic  collateral  act  which  vitiated 
the  most  solemn  proceedings  of  courts  of  justice. 

In  the  Shedden  case,  (1  Macqueen,  535,)  the  question 
was  whether  a  judgment  of  the  Court  of  Sessions  of  Scot- 
land against  the  legitimacy  of  the  plaintiff,  affirmed  by 
the  House  of  Lords,  could  be  attacked  in  another  suit  in 
the  inferior  court,  and  treated  as  a  nullity  for  collusive 
suppression  of  proof  which  would  have  established  his 
parents'  marriage.  The  House  of  Lords  held  that  the 
judgment  could  be  thus  attacked,  but  that  the  allegations 
of  fraud  and  collusion  in  'the  case  were  not  sufficiently 
specific,  pointed,  and  relevant  to  be  admitted  to  proof. 
Opinions  in  the  case  were  given  by  the  Chancellor  and 
two  of  the  law  lords,  Brougham  and  St.  Leonards.  The 
judgment  of  the  House  of  Lords,  said  Brougham,  was  to 
be  "  dealt  with  in  the  inferior  court  before  which  its  merits 
were  brought;  that  is  to  say,  not  the  merits  of  the  judg- 
ment, but  the  merits  of  the  parties  who  had  so  fraudu- 
lently obtained  it — the  question  being,  was  it  a  real  judg- 
ment or  not?  For  that  is  the  only  question  in  such 
cases,  and  that  is  the  question  in  this  case." 

In  Fermor's  case,  (2  Coke,  77,)  the  tenant  continued  to 
pay  rent  to  his  landlord  after  he  had  levied  a  fine  with 
proclamation  to  bar  the  inheritance,  and  thus  kept  the 
latter  in  ignorance  of  that  proceeding.  The  tenant  at- 
tempting, after  the  expiration  of  the  lease,  to  hold  the 
property  on  the  ground  that  the  right  of  the  landlord 
was  barred  by  the  lapse  of  time  allowed  by  statute  to 
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make  an  entry  or  bring  his  action  after  the  fine,  the 
court,  upon  a  bill  filed  for  relief,  held  that  he  was  not 
barred,  by  reason  of  the  deception  practiced  upon  him. 
The  payment  of  the  rent  was  in  fact  a  declaration  by  the 
tenant  that  his  relation  to  the  landlord  had  not  changed, 
and  operated  as  a  fraud  preventing  the  latter  from  assert- 
ing his  rights. 

Great  stress  is  placed  by  the  learned  associate  counsel 
upon  these  last  two  cases;  but  it  is  evident,  from  the 
statement  we  have  made,  that  the  fraud  alleged  in  both 
cases  was  an  extrinsic  collateral  act  which  prevented  the 
complaining  party,  in  the  one  instance,  from  having  the 
merits  of  his  case  considered,  and  in  the  other  instance 
from  taking  proceedings  for  his  protection.  So  in  all  the 
other  cases,  extrinsic  collateral  acts  of  fraud  will  be  found 
to  constitute  the  grounds  upon  which  the  court  has  acted. 
And  on  principle  it  must  be  so,  for  if  the  merits  of  a  case 
could  be  a  second  time  examined  by  a  new  suit,  upon  a 
suggestion  of  false  testimony,  documentary  or  oral,  in  the 
first  case  there  would  be  no  end  to  litigation.  The  greater 
the  interests  involved  in  a  suit,  the  severer  generally  the 
contention;  and  in  the  majority  of  such  cases,  the  recov- 
ery of  judgment  would  be  the  occasion  of  a  new  suit  to 
vacate  it,  or  restrain  its  enforcement.  If  the  present  bill 
could  be  sustained  upon  the  grounds  alleged,  and  we 
should  set  aside  the  decree  of  the  District  Court,  a  new 
bill  might  years  hence  be  filed  to  annul  our  judgment 
and  reinstate  the  original  decree,  on  the  same  grounds 
urged  in  this  case,  that  fabricated  papers  and  false  testi- 
mony had  been  used  before  us,  which  eluded  the  scrutiny 
of  the  counsel  and  escaped  our  detection.  Of  course, 
under  such  a  system  of  procedure,  the  settlement  of  land 
titles  in  the  State  would  be  postponed  indefinitely,  and 
the  industries  and  improvements,  which  require  for  their 
growth  the  assured  possession  of  land,  would  be  greatly 
paralyzed. 

For  the  reasons  stated,  we  are  of  opinion  that  there  is 
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no  ground  of  fraud  presented  by  the  bill  for  the  interfer- 
ence of  a  court  of  equity  with  the  decree  of  confirmation 
rendered  by  the  District  Court.  It  is  upon  that  ground 
alone  that  the  bill  proceeds.  It  is  not  a  bill  of  review  for 
new  matter,  discovered  since  the  decree.  A  bill  of  that 
character  can  only  be  filed  by  leave  of  the  court;  and 
that  cannot  be  obtained  without  a  showing  that  the  new 
matter  could  not  have  been  used  in  the  original  cause, 
and  could  not  previously  have  been  ascertained  by  rea- 
sonable diligence.  It  does  not  lie  where  the  decree  in  the 
original  cause  was  obtained  by  consent,  or  where  objec- 
tions to  the  decree  rendered  were  subsequently  with- 
drawn and  consent  was  given  to  its  execution.  And  it 
can  only  be  allowed  by  a  court  possessing  the  power,  upon 
a  review  of  the  case,  to  determine  the  rights  of  the  parties 
to  the  property,  or  in  the  matter  involved,  or,  at  least, 
authorized  to  remit  the  case  to  a  tribunal  having  ade- 
quate jurisdiction  for  that  purpose.  The  present  bill  was 
not  filed  upon  leave;  and  this  court  possesses  no  power 
to  determine  the  right  of  the  claimant,  upon  any  review 
of  the  case,  to  a  confirmation  of  his  claim,  and  the  only 
tribunal  to  which  such  a  determination  could  be  remitted 
has  long  since  ceased  to  exist. 

But  there  are  other  and  equally  potential  grounds 
against  the  maintenance  of  the  present  suit.  The  land 
commission  and  the  District  Court,  though  exercising  a 
special  jurisdiction,  were  invested  with  very  large  and 
extensive  powers.  They  were  not,  as  already  stated,  bound 
in  their  decisions  to  any  strict  rules  of  technical  law,  but 
could  be  governed  by  the  principles  of  equity  in  their 
widest  scope.  The  result  of  their  inquiries  was  to  guide 
the  government  in  the  discharge  of  its  treaty  obligations. 
Considerations,  therefore,  which  could  not  be  presented 
to  ordinary  tribunals,  might  very  properly  be  regarded 
by  them. 

After  the  determination  of  the  commissioners,  if  against 
the  United  States,  the  control  of  the  proceedings  was  placed 
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with  the  Attorney-General.  It  rested  with  him  exclu- 
sively to  determine  whether  the  appeal  from  the  commis- 
sioners, taken  by  filing  a  copy  of  the  transcript  with  the 
clerk  of  the  District  Court,  should  be  prosecuted  or  dis- 
missed. So,  also,  when  an  appeal  was  taken  from  the 
decree  of  the  District  Court,  he  could,  in  the  same  way, 
direct  its  prosecution  or  dismissal.  Considerations  of 
policy,  as  well  as  of  strict  right,  might  be  deemed  by  him 
sufficient  to  control  his  action  in  this  respect.  In  coming 
to  a  determination  on  the  subject,  he  was  not  restricted  to 
an  examination  of  the  transcript  transmitted  to  him ;  he 
could  look  into  the  archives  of  the  former  government, 
the  reports  of  officers  previously  appointed  to  examine 
into  the  subject  of  the  land  titles  of  the  State,  the  records 
of  the  Land  Department  at  Washington,  and  any  corres- 
pondence existing  between  Mexico  and  the  United  States 
respecting  the  title.  His  power  was  unlimited,  and  the 
propriety  or  legality  of  his  action  in  any  case  was  not  the 
subject  of  review  by  any  tribunal  whatever,  and  it  could 
only  be  revoked  by  the  appellate  court  upon  his  own  ap- 
plication. 

In  the  case  of  Yorba,  the  appeal  from  the  decree  of  con- 
firmation, rendered  by  the  District  Court,  was  dismissed 
upon  notice  of  the  Attorney-General  that  the  appeal  would 
not  be  prosecuted,  and  thereupon  the  decree  became  final. 
The  decree  was  thus  assented  to  by  the  highest  legal 
officer  of  the  government,  specially  charged  with  super- 
vision over  the  subject.  The  validity  of  the  decree,  and 
of  the  grant  upon  which  the  claim  of  Yorba  was  founded, 
was  thus  forever  put  at  rest.  From  that  day  it  could 
never  be  successfully  questioned  in  any  form  of  proced- 
ure, or  by  any  tribunal  known  to  our  laws.  It  was  a 
closed  question  for  all  time. 

But  this  is  not  all.  The  defendants  purchased  their 
interests  after  the  final  decree.  They  are  charged  in  the 
bill,  it  is  true,  generally,  with  notice  of  the  alleged  frauds 
of  the  claimant,  but  when,  or  where,  or  in  what  manner 
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they  had  notice,  is  not  averred.  The  vagueness  of  the 
allegation  gives  it  only  the  weight  of  mere  clamor.  But, 
assuming  that  the  defendants  had  sufficient  notice  to  put 
them  upon  inquiry,  they  had  at  the  same  time  notice  of 
the  decree,  which  was  an  adjudication — the  highest  pos- 
sible evidence — that  the  alleged  frauds  had  no  actual  ex- 
istence; and  that  to  this  adjudication  the  government, 
through  its  Attorney-General,  had  consented.  They  had 
a  right,  therefore,  to  rely  implicitly  upon  the  decree,  and 
rest  in  confidence  upon  the  assurance  of  its  finality,  given 
by  the  only  officer  of  the  United  States  who  could  ques- 
tion it.  They  can,  therefore,  justly  insist  upon  protection 
in  the  property  purchased ;  and  no  court  of  equity,  under 
the  circumstances,  would  lend  its  aid  to  the  commission 
of  so  great  a  wrong  as  the  destruction  of  their  title. 

Where  the  district  attorney  of  this  district  obtains  au- 
thority to  institute,  in  the  name  of  the  United  States,  a 
suit  for  that  purpose,  we  are  not  informed.  There  is  no 
law  of  Congress  which  requires  it  or  allows  it;  and  we 
have  sought  in  vain  for  the  power  of  the  Attorney-Gen- 
eral to  direct  it.  That  officer  can,  it  is  true,  institute  or 
direct  the  institution  of  suits  for  the  revocation  and  can- 
cellation of  patents  of  lands  belonging  to  the  United 
States,  issued  upon  false  and  fraudulent  representations 
to  the  executive  officers  of  the  Land  Department,  or  upon 
their  misconstruction  of  the  law.  He  is  the  legal  adviser 
of  the  heads  of  the  executive  departments,  and  if  they  are 
fraudulently  imposed  upon,  or  have  mistaken  the  law,  he 
can  take  the  necessary  legal  proceedings  to  recall  the  re- 
sults of  their  action.  But  that  is  a  very  different  matter 
from  instituting  or  directing  proceedings  to  vacate  or  re- 
call patents  founded  upon  decrees  of  a  commission  or 
court  exercising  a  special  and  exclusive  jurisdiction  over 
the  subjects  investigated,  where  the  law  declares  that 
such  decrees  shall  be  final  and  conclusive  between  the 
parties,  and  to  which  decrees  the  Attorney-General  in 
office  at  the  time  assented.  Those  decrees  established  the 
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obligation  of  the  United  States  to  the  claimants  under  the 
treaty ;  and  if  the  legislative  department,  which  author- 
ized the  proceedings  before  the  commission  and  court,  be 
satisfied  with  the  result,  it  is  difficult  to  see  upon  what 
pretence  the  Attorney-General*  can  seek  to  disturb  it.  If 
the  Attorney-General,  by  virtue  of  his  office,  possesses  any 
such  extraordinary  power,  as  claimed  in  the  case,  to  dis- 
regard the  action  of  his  predecessor,  and  to  renew  litiga- 
tion at  his  pleasure  respecting  the  titles  of  a  whole  people, 
upon  a  suggestion  that  false  testimony  may  have  been 
used  in  the  original  proceedings,  the  security  which 
the  holders  of  patents  from  the  government  issued  upon 
such  decrees  have  hitherto  felt  in  their  possessions  is  un- 
founded and  delusive.  We  must  have  further  evidence 
than  is  presented  to  us  before  we  can  admit  the  existence 
of  a  power  so  liable  to  abuse,  and  so  dangerous  to  the 
peace  of  the  community. 

But  if  we  admit  that  the  Attorney-General  is  authorized 
to  direct  the  institution  of  a  suit  like  the  present,  in  the 
name  of  the  United  States,  and  that  the  district  attorney 
has  been  thus  directed,  his  power  in  this  respect  must  be 
exercised  in  subordination  to  those  rules  of  procedure  and 
those  principles  of  equity  which  govern  private  litigants 
seeking  to  avoid  a  previous  judgment  against  them.  The 
United  States,  by  virtue  of  their  sovereign  character,  may 
claim  exemption  from  legal  proceedings;  but  when  they 
enter  the  courts  of  the  country  as  a  litigant  they  waive 
this  exemption,  and  stand  on  the  same  footing  with  pri- 
vate individuals.  Unless  otherwise  provided  by  statute, 
the  same  rules  as  to  the  admissibility  of  evidence  are 
then  applied  to  them ;  the  same  strictness  as  to  motions 
and  appeals  is  enforced ;  they  must  move  for  a  new  trial 
or  take  an  appeal  within  the  same  time  and  in  like 
manner,  and  they  are  equally  bound  to  act  upon  evi- 
dence within  their  reach.  And,  when  they  go  into  a 
court  of  equity,  they  must  equally  present  a  case  by  alle- 
gation and  proof  entitling  them  to  equitable  relief. 
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Although,  on  grounds  of  wise  public  policy,  no  statute 
of  limitations  runs  against  the  United  States,  and  no 
laches  in  bringing  a  suit  can  be  imputed  to  them,  yet  the 
facility  with  which  the  truth  could  originally  have  been 
shown  by  them  if  different  from  the  finding  made ;  the 
changed  condition  of  the  parties  and  of  the  property  from 
lapse  of  time;  the  difficulty,  from  this  cause,  of  meeting 
objections  which  might,  perhaps,  at  the  time,  have  been 
readily  explained ;  and  the  acquisition  of  interests  by 
third  parties  upon  faith  of  the  decree,  are  elements  which 
will  always  be  considered  by  the  court  in  determining 
whether  it  be  equitable  to  grant  the  relief  prayed.  All 
the  attendant  circumstances  of  each  case  will  be  weighed, 
that  no  wrong  be  done  to  the  citizen,  though  the  govern- 
ment be  the  suitor  against  him. 

The  bill  in  the  present  case  not  only  does  not  disclose, 
as  already  shown,  any  extrinsic  collateral  acts  of  fraud 
constituting  grounds  for  equitable  relief,  but  alleges  that 
the  antedating  of  the  grant  and  act  of  juridical  posses- 
sion, which  form  the  gravamen  of  complaint,  appear  on 
the  face  of  the  original  documents  on  file  in  the  archives 
in  the  custody  of  the  surveyor-general  of  the  United 
States.  If  this  be  so,  the  law  agent  should  have  shown 
the  fact  by  the  production  of  the  originals.  He  should 
have  inspected  original  documents  in  all  cases  where 
copies  alone  were  offered  by  the  claimant,  whether  suspi- 
cions were  excited  or  not  as  to  their  genuineness.  The 
law  of  Mexico  with  respect  to  the  alienation  of  her  public 
lands  was  well  known  at  the  time.  It  had  been  the  sub- 
ject of  reports  to  the  government  by  agents  employed  to 
look  into  the  grants  of  the  former  government,  and  of 
consideration  and  comment  by  the  courts  in  numerous 
instances.  That  law  pointed  out  the  proceedings  required 
for  the  acquisition  of  titles  of  land  from  Mexico,  and 
showed  that  a  record  of  them  was  required  to  be  kept. 
That  record  was  in  the  possession  of  the  United  States, 
and  should  have  been  examined  by  the  law  agent  of  the 
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government  whenever  any  of  its  entries  or  documents 
were  the  foundation  of  a  claim.  He  was  appointed  for 
the  express  purpose  of  looking  after  and  protecting  the 
interests  of  the  United  States.  The  allegation  that  the 
claimant  was  guilty  of  a  fraudulent  suppression  in  not 
producing  all  the  documents  in  the  archives  respecting 
his  title  is  puerile.  He  produced  all  that  was  necessary 
to  present  his  claim,  and  if  the  law  agent  was  not  satis- 
fied with  them,  he  should  have  made  his  objection  at  the 
time.  The  archives  were  not  in  an  "  unsearchable  con- 
dition," as  alleged,  until  1858 ;  but  even  if  they  had  been, 
the  law  agent  could  still  have  insisted  upon  the  produc- 
tion of  the  originals  for  inspection. 

After  the  archives  were  arranged  and  the  alleged  "  un- 
searchable condition"  ceased,  nearly  eighteen  years 
elapsed  before  the  present  bill  was  filed,  and  no  excuse  is 
offered  for  this  delay.  During  this  eighteen  years,  which 
constitute  a  period  equivalent  almost  to  a  century  in  other 
countries,  great  changes  in  the  condition  and  value  of 
real  property  in  the  State  have  occurred.  During  this 
period  the  original  claimant,  who  might  perhaps  have 
explained  the  alleged  alteration  of  dates,  has  deceased, 
and  third  parties  have  acquired  his  interests,  and,  it  is 
said,  have  made  valuable  and  expensive  improvements 
upon  the  property.  Courts  of  equity  will  not  entertain 
a  suit  to  vacate  a  decree,  even  in  case  of  palpable  frauds, 
when  there  has  been  unnecessary  delay  in  its  institution, 
and  the  rights  of  third  parties,  as  in  this  case,  have  inter- 
vened in  reliance  upon  the  decree.  Considerations  of 
public  policy  require  prompt  action  in  such  cases,  and  if, 
by  delay  in  acting,  innocent  parties  have  acquired  inter- 
ests, the  courts  will  turn  a  deaf  ear  to  the  complaining 
party.  This  is  the  doctrine  of  equity,  irrespective  of  any 
statute  of  limitations,  and  irrespective  of  the  character  of 
the  suitor.  It  is  essential  that  this  doctrine  should  be 
vigorously  upheld  for  the  repose  of  titles  and  the  security 
of  property. 
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It  only  remains  to  notice  the  allegations  of  the  bill  with 
respect  to  a  previous  grant  of  eleven  leagues,  stated  to  have 
been  obtained  by  the  claimant  from  the  Mexican  nation 
in  1840,  and  the  allegation  that  the  approved  survey  of 
the  claim  confirmed  was  not  in  accordance  with  the 
map  accompanying  the  grant,  and  the  act  of  juridical 
possession. 

Whether  the  issue  of  a  previous  grant  to  the  claimant 
for  the  quantity  designated  would  have  disqualified  him 
from  receiving  a  second  grant,  was  a  question  of  law,  to 
be  determined  by  the  commissioners  and  District  Court ; 
and  any  error  committed  in  its  determination  could  only 
be  corrected  on  appeal.  And  the  allegation  of  fraudulent 
concealment  by  the  claimant  of  the  existence  of  the  prior 
grant  is  an  idle  one  in  the  face  of  the  fact  that  the  Mexi- 
can law,  of  which  the  court  is  bound  to  take  notice,  re- 
quired a  record  of  every  grant  to  be  kept,  and  that  this 
record,  with  other  public  property,  passed  to  the  United 
States  on  the  cession  of  the  country.  If  there  was  any 
such  grant  as  stated,  so  far  from  its  existence  being  con- 
cealed by  the  claimant,  the  evidence  of  its  existence  was 
in  the  custody  of  the  government,  and  its  attention  had 
been  specially  directed  to  the  document  by  agents  ap- 
pointed to  ascertain  what  grants  had  been  made  by  the 
former  government,  who  examined  the  records  and  re- 
ported a  list  of  all  grants  found  among  them.  Allega- 
tions thus  in  conflict  with  the  public  records  and  public 
history  of  the  country  need  not  be  specially  controverted 
any  more  than  allegations  at  variance  with  the  settled 
law.  A  fraudulent  concealment  by  the  claimant  of  a 
public  record,  never  in  his  possession,  but  always  in  the 
keeping  of  the  government,  and  open  at  all  times  to  the 
inspection  of  the  world,  was  a  thing  impossible.  The 
bill  might,  with  as  much  propriety,  have  alleged  that  the 
claimant  concealed  from  the  court  one  of  the  public  stat- 
utes of  the  country. 

As  to  the  alleged  error  in  the  survey  of  the  claim,  it 
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need  only  be  observed  that  the  whole  subject  of  surveys 
upon  confirmed  grants,  except  as  provided  by  the  act  of 
1860,  which  did  not  embrace  this  case,  was  under  the 
control  of  the  Land  Department,  and  was  not  subject  to 
the  supervision  of  the  courts.  Whether  the  survey  con- 
forms to  the  claim  confirmed,  or  varies  from  it,  is  a  matter 
with  which  the  courts  have  nothing  to  do;  that  belongs 
to  a  department  whose  action  is  not  the  subject  of  review  by 
the  judiciary  in  any  case,  however  erroneous.  The  courts 
can  only  examine  into  the  correctness  of  a  survey  when, 
in  a  controversy  between  parties,  it  is  alleged  that  the 
survey  made  infringes  upon  the  prior  rights  of  one  of 
them ;  and  can  then  look  into  it  only  so  far  as  may  be 
necessary  to  protect  such  rights.  They  cannot  order  a 
new  survey,  or  change  that  already  made. 

It  follows,  from  the  views  we  have  expressed,  that  the 
demurrer  to  the  bill  must  be  sustained ;  and  as  no  amend- 
ment would  reach  the  principal  objection,  namely,  that 
the  alleged  frauds  are  not  such  extrinsic  collateral  acts  as 
would  justify  the  interference  of  equity  with  the  decree 
of  confirmation,  the  bill  must  be  dismissed. 

The  principal  objection  to  the  bill  in  this  case  applies 
with  equal  force  to  the  bills  in  the  Throckmorton  and  Car- 
pentier  cases,  and  the  demurrers  in  those  cases  will  also  be 
sustained,  and  the  bills  dismissed.  The  allegation  in  the 
Throckmorton  case,  that  the  defendant  Howard  had  notice 
of  the  fabrication  of  the  papers  from  the  claimant,  given 
in  other  proceedings  before  the  board,  and  other  allega- 
tions imputing  guilty  knowledge  to  him  and  to  the  other 
defendants,  are  too  vague  and  general  to  merit  considera- 
tion, made  as  they  are  in  a  bill  not  verified,  and  only 
upon  information  and  belief.  The  district  attorney  should 
at  least  have  stated  the  sources  of  his  information  and  the 
grounds  of  his  belief,  that  the  court  might  see  that  the 
former  was  something  better  than  idle  rumor,  and  the 
latter  something  more  than  unfounded  credulity. 

The  defendant  Howard  has  filed  an  answer  denying 
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under  oath,  generally  and  specifically,  every  charge 
against  him ;  but  by  stipulation  on  the  argument,  he  is 
to  have  the  benefit  of  the  decision  upon  the  demurrer. 

As  the  questions  presented  in  the  several  cases  are  of 
vast  importance  to  the  people  of  this  State,  the  district 
judge,  whose  great  experience  in  the  examination  of  land 
cases  gives  weight  to  his  views,  will  read  a  concurrent 
opinion  with  special  reference  to  the  Carpentier  case. 

Our  judgment  is  that  the  demurrers  be  sustained  in 
the  three  cases,  and  the  bills  be  dismissed ;  and  it  is 

So  ordered. 


The  validity  of  the  act  of  Congress  of  March  3,  1851,  requiring  all  pri- 
vate claims  to  lands  in  California,  by  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Mexican  governments,  to  be  presented 
to  the  Board  of  Commissioners  created  under  that  act  for  investiga- 
tion and  settlement,  and  providing  that  all  claims,  which  are  not  thus 
presented  within  a  specified  period,  shall  be  treated  as  abandoned, 
and  the  lands  as  part  of  the  public  domain  —  considered. 

OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 


Delivered  at  December  Term,  1865,* 
BY 

MR.    JUSTICK     KIKLD. 


1.  The  act  of  March  3,  1851,  respecting  the  presentation  of  private  land 

claims  in  California  to  the  Board  of  Commissioners  for  investigation 
and  adjudication,  and  the  consequences  of  a  failure  to  present  the 
same,  held  to  be  valid  so  far  as  it  applies  to  grants  of  an  imperfect 
character  requiring  further  action  of  the  political  department  of  the 
government  to  render  them  perfect. 

2.  A  patent  of  the  United  States  issued  upon  a  confirmation  of  a  claim 

to  land  by  virtue  of  a  right  or  title  derived  from  Spain  or  Mexico  is 
to  be  regarded  in  two  aspects — as  a  deed  of  the  United  States,  and  as 
a  record  of  the  action  of  the  government  upon  the  title  of  the  claimant 
as  it  existed  upon  the  acquisition  of  California.  As  a  deed,  its  ope- 
ration is  that  of  a  quit-claim,  or  rather  of  a  conveyance  of  such  in- 
terest as  the  United  States  possessed  in  the  land,  and  it  takes  effect 
by  relation  at  the  time  when  proceedings  were  instituted  by  the 
filing  of  the  petition  before  the  Board  of  Land  Commissioners.  As  a 
record  of  the  government,  it  is  evidence  that  the  claim  asserted  was 
valid  under  the  laws  of  Mexico,  that  it  was  entitled  to  recognition 
and  protection  by  the  stipulations  of  the  treaty,  and  might  have 
been  located  under  the  former  government,  and  is  correctly  located 
now  so  as  to  embrace  the  premises  as  they  are  surveyed  and  de- 
scribed. As  against  the  government  and  parties  claiming  under  the 
government,  this  record,  so  long  as  it  remains  unvacated,  is  con- 
clusive. 

*Keported  in  3  Wallace,  478. 


Alemany,  Bishop  of  Monterey,  presented  a  petition  to 
the  Board  of  Land  Commissioners  created  under  the  act 
of  Congress  of  March  3,  1851,  for  the  confirmation  of  a 
claim  which  he  made  to  certain  land.  His  petition 
averred,  in  substance,  that  by  the  laws  of  Spain,  from 
time  immemorial,  and  by  the  laws  of  the  Republic  of 
Mexico  at  the  time  of  the  cession  of  California  to  the 
United  States,  the  canon  law  of  the  Roman  Catholic 
Church  had  the  force  of  law  in  all  things  relating  to  the 
acquisition,  transmission,  use,  and  disposal  of  property, 
real  or  personal,  belonging  to  the  Catholic  church,  or  de- 
voted to  religious  purposes  or  to  the  service  of  God ;  and 
that  by  the  same  laws  it  was  not  necessary  that  any  grant 
of  land  for  ecclesiastical  or  church  purposes  should  be 
proved  by  any  deed  or  writing,  public  or  private;  but 
the  right  of  the  church  to  the  property  devoted  to  re- 
ligious purposes,  &c.,  was  always  recognized  as  regulated 
by  the  canon  law;  that  the  premises  of  which  he  sought 
confirmation  had  been  for  a  long  term  of  time  devoted 
to  religious  purposes  and  uses,  the  public  worship  of  God, 
the  administration  of  the  sacraments  and  sacrifices  of 
the  church  according  to  the  rites,  ritual,  and  ceremonial 
of  the  said  Catholic  church ;  that  by  the  canon  law,  and 
the  laws  of  Spain  and  Mexico,  the  title,  control,  and  ad- 
ministration of  this  and  all  other  church  property  of  the 
same  description,  absolutely  essential  to  the  religious  uses 
and  purposes  above  mentioned,  were  vested  in  the  bishop 
and  clergy  of  the  diocese,  who,  for  such  purposes,  were 
regarded  as  a  body  corporate ;  that  the  Catholic  church, 
at  the  date  of  the  conquest  and  cession  of  California  to 
the  United  States,  had  been  in  the  actual  and  undisturbed 
possession  of  the  premises  in  question  since  the  year 
1797 ;  and  that,  for  the  purpose  of  enabling  him  to  hold 
the  property  and  rightly  administering  it  for  the  use  of 
the  church,  he,  the  petitioner,  had  been  made  a  corpora- 
tion sole  by  the  State  of  California,  under  the  title  of  the 
"  Bishop  of  Monterey." 


The  board  confirmed  the  claim  of  the  bishop.  The 
United  States  appealed  to  the  District  Court.  Subse- 
quently, however,  the  attorney-general  gave  notice  that 
an  appeal  would  not  be  prosecuted  in  the  case,  and  the 
District  Court,  on  the  16th  of  March,  1857,  at  a  stated 
term,  ordered  that  the  claimant  have  leave  to  proceed 
under  the  decree  of  the  United  States  land  commission 
as  a  final  decree. 

Thereupon  a  patent  issued  to  the  bishop  from  the 
United  States.  It  recited  the  bishop's  petition,  the  decree 
of  confirmation  by  the  board  in  his  favor,  the  appeal  by 
the  United  States,  and  the  notice  that  it  would  not  be 
prosecuted,  and  in  usual  form  gave  and  granted  the  lands 
to  the  bishop  and  his  successors  in  trust,  &c.,  having 
about  it  every  circumstance  of  formality. 

Of  the  same  lands,  thus  the  subject  of  confirmation 
and  patent  to  the  Bishop  of  Monterey,  one  of  the  gov- 
ernors of  California,  Pio  Pico,  on  the  20th  of  June,  1846 
— Mexico  being  then  invaded  by  the  United  States,  but 
the  authority  and  jurisdiction  of  the  Mexican  officers 
not  having  yet  terminated — made  a  grant  to  a  certain 
Castenada  and  others.  The  grant  recited  on  its  face 
that  the  governor  had  been  authorized  previously,  by 
the  Departmental  Assembly,  "to  alienate  the  missions, 
with  the  end  of  preventing  their  total  ruin,  and  pro- 
viding the  government  with  the  resources  which  it  then 
immediately  for  its  exigencies  required."  Neither  the 
said  grant,  however,  nor  any  claim  founded  thereon,  had 
ever  been  submitted  for  confirmation  to  the  Board  of 
Land  Commissioners,  and  neither  the  grant  nor  any 
copy  or  counterpart  or  record  of  it,  or  any  paper  relating 
to  it,  existed  or  was  to  be  found  among  the  archives  of 
the  Mexican  government,  though  the  parties  who  held 
under  it  asserted  and  declared  themselves  able  to  prove 
that  it  was  executed  on  the  day  it  bore  date,  and  that 
the  consideration  named  in  it,  $3,000,  had  been  on  that 
day  paid. 


Upon  this  state  of  titles,  as  they  appeared  from  deeds 
produced  or  offered,  one  Federy,  claiming  title  through 
the  patent  to  the  Bishop  of  Monterey,  brought  ejectment, 
in  the  Circuit  Court  for  the  Northern  District  of  Cali- 
fornia, against  Beard,  who  relied  on  the  title  derived 
under  the  deed  of  Governor  Pico. 

The  plaintiff  recovered  judgment,  and  the  defendant 
carried  the  case  to  the  Supreme  Court  on  writ  of  error. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  the  court  below  deraigned  his -title  by 
various  mesne  conveyances  from  Joseph  S.  Alemany, 
Catholic  bishop  of  Monterey,  to  whom  a  patent,  embrac- 
ing the  premises  in  controversy,  was  issued  by  the  United 
States.  The  patent  is  in  the  usual  form,  and  purports 
on  its  face  to  be  issued  under  the  act  of  March  3,  1851, 
to  ascertain  and  settle  private  land  claims  in  the  State  of 
California.  It  recites  that  the  bishop  presented  his  claim 
to  the  Board  of  Commissioners  created  under  that  act,  for 
confirmation;  that  the  board,  by  its  decree,  rendered  on 
the  18th  of  December,  1855,  confirmed  the  claim;  that 
an  appeal  was  taken  on  behalf  of  the  United  States  to 
the  District  Court;  and  that  the  attorney -general,  hav- 
ing given  notice  that  the  appeal  would  not  be  prosecuted, 
the  District  Court,  by  its  decree,  gave  leave  to  the  claim- 
ant to  proceed  upon  the  decree  of  the  board  as  upon  a 
final  decree.  Upon  this  form  of  the  decree  of  the  District 
Court,  thus  recited,  the  defendants  below  objected  to  the 
introduction  of  the  patent,  and  the  objection  is  pressed 
in  this  court.  Their  position  is,  that  under  the  tenth 
section  of  the  act  of  1851  it  was  the  duty  of  the  District 
Court  to  proceed  and  render  judgment  upon  the  pleadings 
and  evidence  in  the  case ;  that,  upon  the  refusal  of  the 
attorney-general  to  prosecute  the  appeal,  the  court  should 
have  dismissed  the  appeal  or  affirmed  the  decree  of  the 
board;  that, having  done  neither, the  case  is  still  pending 


undetermined,  and  consequently  there  has  been  no  decree 
on  which  a  patent  could  issue. 

The  objection  is  a  very  narrow  one,  and  does  not  merit 
the  attention  which  it  has  received  from  counsel.  Its 
answer  is  found  in  the  amendatory  act  of  August  31, 
1852.  That  act  provides  that  when  a  final  decision  is 
rendered  by  the  commissioners  they  shall  prepare  two 
certified  transcripts  of  their  proceedings  and  decision, 
and  of  the  papers  and  evidence  upon  which  the  same 
were  founded,  one  of  which  shall  be  filed  with  the  clerk 
of  the  proper  District  Court,  and  the  other  shall  be  trans- 
mitted to  the  attorney -general ;  that  the  filing  of  the 
transcript  with  the  clerk  shall  operate  ipso  facto  as  an  ap- 
peal on  behalf  cf  the  party  against  whom  the  decision  is 
rendered;  and,  if  the  decision  be  against  the  United 
States,  that  it  shall  be  the  duty  of  the  attorney -general, 
within  six  months  after  receiving  the  transcript,  to  cause 
a  notice  to  be  filed  with  the  clerk  that  the  appeal  will  be 
prosecuted;  and,  on  failure  to  give  such  notice,  "the  ap- 
peal," says  the  statute,  "shall  be  regarded  as  dismissed." 
If  it  can  be  regarded  as  dismissed,  it  is  for  all  legal  pur- 
poses in  fact  dismissed.  Here  the  attorney-general  did 
not  allow  his  intention  to  be  drawn  from  his  silence ;  he 
announced  it  at  once.  The  decree  of  the  court  authenti- 
cates by  its  record  the  refusal  of  the  attorney -general,  not 
leaving  this  fact  open  to  contestation  by  oral  proof.  The 
form  of  the  decree  is  the  usual  one  adopted  in  such  cases, 
and  probably  a  large  number  of  patents  issued  to  parties 
in  California  contain  a  similar  clause.  By  the  action  of 
the  attorney-general  the  decree  of  the  board  took  effect 
precisely  as  though  no  appeal  had  ever  been  taken,  and 
it  certainly  cannot  constitute  any  valid  objection  to  the 
decree  of  the  court  that  it  declares  in  terms  the  effect 
which  the  law  gave  to  such  action. 

After  the  patent  was  admitted  in  evidence  the  defend- 
ants produced  the  petition  of  the  claimant  to  the  Board 
of  Land  Commissioners,  and  insisted  that  it  showed  a 


want  of  jurisdiction  in  the  board  in  this,  that  it  did  not 
set  forth  any  right  or  title  derived  from  the  Spanish  or 
Mexican  government.  The  position  of  the  defendant 
appears  to  have  been,  that  the  claim  of  the  bishop  was 
invalid  because  it  did  not  rest  upon,  or  was  not  sustained 
by,  any  direct  grant  or  concession  in  writing. 

The  petition  sets  forth  two  sources  of  title,  one  founded 
on  the  laws  of  Spain  and  Mexico,  and  the  other  on  con- 
tinued possession  of  the  property  for  a  period  exceeding 
half  a  century.  It  avers  that,  at  the  time  of  the  conquest 
and  cession  of  California  to  the  United  States,  the  canon 
law  of  the  Roman  Catholic  Church  was  in  force  as  the 
law  of  Mexico,  as  it  had  been  previously  of  Spain  when 
Mexico  was  a  dependency  thereof,  in  all  things  relating 
to  the  acquisition,  transmission,  use,  and  disposition  of 
property,  real  and  personal,  belonging  to  the  church,  or 
devoted  to  religious  uses;  that,  by  the  laws  of  Spain  and 
Mexico,  it  was  not  necessary  that  a  grant  of  land  for  ec- 
clesiastical or  church  purposes  should  appear  by  deed  or 
writing,  public  or  private,  but  that  the  right  of  the 
church  to  such  property  was  always  recognized  as  regu- 
lated by  the  canon  law;  that  the  premises  in  question,  be- 
ing church  lands  at  the  mission  of  San  Jose,  consisting  of 
the  church,  churchyard,  burial-ground,  orchard,  and  vine- 
yard, with  the  necessary  buildings  and  appurtenances, 
the  whole  embracing  a  little  over  nineteen  acres  of  land, 
had  for  a  long  period  been  devoted  to  religious  purposes 
and  uses ;  that,  by  the  canon  law  and  the  laws  of  Spain 
and  Mexico,  the  title,  control,  and  administration  of  all 
ecclesiastical  and  church  property  was  vested  in  the 
bishop  and  clergy  of  the  diocese,  who,  for  such  purposes, 
were  regarded  as  a  body  corporate;  and  that  the  Catholic 
church,  at  the  date  of  the  conquest  and  cession  of  Cali- 
fornia to  the  United  States,  had  been  in  the  actual  and 
undisturbed  possession  of  the  premises  in  question  since 
the  year  1797. 

These  averments  clearly  present  a  case  within  the  juris- 


diction  of  the  Board  of  Commissioners.  They  show  "  a 
claim  by  virtue  of  a  right  or  title  derived  from  the 
Spanish  or  Mexican  government,"  which  is  all  that  is 
required  by  the  act  of  1851.  That  act  does  not  define 
the  character  of  the  right  or  title,  or  prescribe  the  kind 
of  evidence  by  which  it  shall  be  established.  It  is  suffi- 
cient that  the  right  or  title  is  derived  from  the  Spanish 
or  Mexican  government,  and  it  may  in  some  instances 
rest  in  the  general  law  of  the  land,  as  is  the  case  usually 
with  the  title  of  municipal  bodies,  under  the  Spanish  and 
Mexican  systems,  to  their  common  lands. 

The  board  having  acquired  jurisdiction,  the  validity 
of  the  claim  presented,  and  whether  it  was  entitled  to 
confirmation,  were  matters  for  it  to  determine,  and  its  de- 
cision, however  erroneous,  cannot  be  collaterally  assailed 
on  the  ground  that  it  was  rendered  upon  insufficient 
evidence.  The  rule  which  applies  to  the  judgments  of 
other  inferior  tribunals  applies  here, — that  when  it  has 
once  acquired  jurisdiction  its  subsequent  proceedings 
cannot  be  collaterally  questioned  for  mere  error  or  irreg- 
ularity. 

The  grant  of  Pio  Pico,  bearing  date  on  the  20th  of 
June,  1846,  under  which  the  defendants  below  claimed 
title  to  the  greater  part  of  the  premises  in  controversy, 
was  rightly  excluded.  With  the  offer  of  the  grant  the 
defendants  admitted  that  it  had  never  been  presented  to 
the  Board  of  Land  Commissioners  for  confirmation,  and 
had  never  been  confirmed.  The  court  treated  the  grant 
as  one  in  colonization.  All  such  grants,  it  is  a  matter  of 
common  knowledge  with  the  profession  in  California, 
were  made  subject  to  the  approval  of  the  Departmental 
Assembly.  Until  such  approval  they  were  not  definitively 
valid ;  and  no  such  approval  was  obtained  of  the  grant  in 
question  previous  to  the  7th  of  July  following,  when  the 
jurisdiction  of  the  Mexican  authorities  was  displaced,  and 
the  country  passed  under  the  government  of  the  United 
States.  It  remained  for  the  new  government  succeeding 
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to  the  obligations  of  the  former  government  to  complete 
what  thus  remained  imperfect.  By  the  act  of  March  3, 
1851,  the  government  has  declared  the  conditions  under 
which  it  will  discharge  its  political  obligations  to  Mexican 
grantees.  It  has  there  required  all  claims  to  lands  to  be 
presented  within  two  years  from  its  date,  and  declared  in 
effect  that  if,  upon  such  presentation,  they  are  found  by 
the  tribunal  created  for  their  consideration,  and  by  the 
courts,  on  appeal,  to  be  valid,  it  will  recognize  and  con- 
firm them,  and  take  such  action  as  will  result  in  render- 
ing them  perfect  titles.  But  it  has  also  declared  in  effect, 
by  the  same  act,  that  if  the  claims  be  not  thus  presented 
within  the  period  designated,  it  will  not  recognize  nor 
confirm  them,  nor  take  any  action  for  their  protection, 
but  that  the  claims  will  be  considered  and  treated  as 
abandoned.  It  is  not  necessary  to  express  any  opinion 
of  the  validity  of  this  legislation  in  respect  to  perfect  titles 
acquired  under  the  former  government.  Such  legislation 
is  not  subject  to  any  constitutional  objection  so  far  as  it 
applies  to  grants  of  an  imperfect  character,  which  require 
further  action  of  the  political  department  to  render  them 
perfect. 

The  Circuit  Court,  as  already  stated,  treated  the  grant 
as  one  in  colonization.  This  was  the  most  favorable  view 
for  the  defendants,  for  if  the  recitals  that  it  was  made 
upon  a  sale  of  mission  lands,  and  upon  authority  con- 
ferred by  the  Departmental  Assembly,  are  to  determine 
its  character,  it  is  without  any  efficacy  in  passing  the 
title.  It  is  simply  a  void  instrument,  and  falls  directly 
within  the  decision  of  this  court  in  the  United  States  v. 
Workman.*  In  that  case  the  powers  of  the  Departmental 
Assembly  in  the  alienation  of  lands  were  very  fully  and 
elaborately  considered,  and  particularly  its  asserted  power 
to  authorize  the  governor  to  sell  the  mission  lands,  and  it 
was  held  that  this  body  could  not  confer  any  power  upon 
the  governor,  and  that  its  own  power  was  restricted  to 

*1  Wallace,  745. 
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what  was  conferred  by  the  laws  of  colonization,  which 
was  simply  to  approve  or  disapprove  of  grants  regularly 
made  by  the  governor  under  those  laws. 

This  grant  being  laid  out  of  the  case,  the  only  question 
for  determination  is,  whether  the  defendants  constitute 
third  persons  within  the  meaning  of  the  fifteenth  section 
of  the  act  of  March  3,  1851.  That  section  provides  that 
the  decree  of  confirmation  and  patent  shall  be  conclusive 
between  the  United  States  and  the  claimants  only,  and 
shall  not  affect  the  interests  of  third  persons.  The  posi- 
tion of  the  defendants  is,  that  as  against  them  the  patent 
is  not  evidence  for  any  purpose;  that  as  between  them 
and  the  plaintiff  the  whole  subject  of  title  is  open  pre- 
cisely as  though  no  proceedings  for  the  confirmation  had 
been  had,  and  no  patent  for  the  land  had  been  issued. 
Their  position  rests  upon  a  misapprehension  of  the  char- 
acter and  effect  of  a  patent  issued  upon  a  confirmation  of 
a  claim  to  land  under  the  laws  of  Spain  or  Mexico. 

In  the  first  place,  the  patent  is  a  deed  of  the  United 
States.  As  a  deed,  its  operation  is  that  of  a  quit-claim, 
or  rather  of  a  conveyance  of  such  interest  as  the  United 
States  possessed  in  the  land,  and  it  takes  effect  by  rela- 
tion at  the  time  when  proceedings  were  instituted  by  the 
filing  of  the  petition  before  the  Board  of  Land  Commis- 
sioners.* 

In  the  second  place,  the  patent  is  a  record  of  the  action 
of  the  government  upon  the  title  of  the  claimant  as  it 
existed  upon  the  acquisition  of  the  country.  Such  ac- 
quisition did  not  affect  the  rights  of  the  inhabitants  to 
their  property.  They  retained  all  such  rights,  and  were 
entitled  by  the  law  of  nations  to  protection  in  them  to 
the  same  extent  as  under  the  former  government.  The 
treaty  of  cession  also  stipulated  for  such  protection.  The 
obligation,  to  which  the  United  States  thus  succeeded, 
was  of  course  political  in  its  character,  and  to  be  dis- 
charged in  such  manner  and  on  such  terms  as  they  might 


*Landcs  v.  Brandt,  10  Howard,  373. 
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judge  expedient.  By  the  act  of  March  3, 1851,  they  have 
declared  the  manner  and  the  terms  on  which  they  will 
discharge  this  obligation.  They  have  there  established 
a  special  tribunal,  before  which  all  claims  to  land  are  to 
be  investigated;  required  evidence  to  be  presented  re- 
specting the  claims;  appointed  law  officers  to  appear  and 
contest  them  on  behalf  of  the  government;  authorized 
appeals  from  the  decisions  of  the  tribunal,  first  to  the 
District  and  then  to  the  Supreme  Court;  and  designated 
officers  to  survey  and  measure  off  the  land  when  the  va- 
lidity of  the  claims  is  finally  determined.  When  in- 
formed, by  the  action  of  its  tribunals  and  officers,  that  a 
claim  asserted  is  valid  and  entitled  to  recognition,  the 
government  acts,  and  issues  its  patent  to  the  claimant. 
This  instrument  is,  therefore,  record  evidence  of  the  action 
of  the  government  upon  the  title  of  the  claimant.  By  it 
the  government  declares  that  the  claim  asserted  was  valid 
under  the  laws  of  Mexico;  that  it  was  entitled  to  recogni- 
tion and  protection  by  the  stipulations  of  the  treaty,  and 
might  have  been  located  under  the  former  government, 
and  is  correctly  located  now,  so  as  to  embrace  the  prem- 
ises as  they  are  surveyed  and  described.  As  against  the 
government  this  record,  so  long  as  it  remains  unvacated, 
is  conclusive.  And  it  is  equally  conclusive  against  parties 
claiming  under  the  government  by  title  subsequent.  It 
is  in  this  effect  of  the  patent  as  a  record  of  the  govern- 
ment that  its  security  and  protection  chiefly  lie.  If  parties 
asserting  interests  in  lands  acquired  since  the  acquisition 
of  the  country  could  deny  and  controvert  this  record, 
and  compel  the  patentee,  in  every  suit  for  his  land,  to 
establish  the  validity  of  his  claim,  his  right  to  its  con- 
firmation, and  the  correctness  of  the  action  of  the  tri- 
bunals and  officers  of  the  United  States  in  the  location  of 
the  same,  the  patent  would  fail  to  be,  as  it  was  intended 
it  should  be,  an  instrument  of  quiet  and  security  to  its 
possessor.  The  patentee  would  find  his  title  recognized 
in  one  suit  and  rejected  in  another,  and  if  his  title  were 


11 

maintained,  he  would  find  his  land  located  in  as  many 
different  places  as  the  varying  prejudices,  interests,  or  no- 
tions of  justice  of  witnesses  and  jurymen  might  suggest. 
Every  fact  upon  which  the  decree  and  patent  rest  would 
be  open  to  contestation.  The  intruder,  resting  solely 
upon  his  possession,  might  insist  that  the  original  claim 
was  invalid,  or  was  not  properly  located,  and,  therefore, 
he  could  not  be  disturbed  by  the  patentee.  No  construc- 
tion which  will  lead  to  such  results  can  be  given  to  the 
fifteenth  section.  The  term  "third  persons,"  as  there 
used,  does  not  embrace  all  persons  other  than  the  United 
States  and  the  claimants,  but  only  those  who  hold  su- 
perior titles,  such  as  will  enable  them  to  resist  success- 
fully any  action  of  the  government  in  disposing  of  the 
property. 

It  only  remains  to  notice  the  objections  taken  to  the 
complaint  in  this  case.  They  are  advanced  in  misappre- 
hension of  the  system  of  pleading  and  practice  which 
prevails  in  the  State  of  California.  The  system  is  there 
regulated  by  statute,  and  differs  in  many  important  par- 
ticulars from  the  system  which  existed  at  the  common 
law.  There  the  ancient  forms  of  action  are  abolished. 
In  every  case  the  plaintiff  must  state,  in  ordinary  and 
concise  language,  his  cause  of  action,  with  a  prayer  for  the 
relief  to  which  he  may  deem  himself  entitled.  The  fic- 
tions of  the  action  of  ejectment  at  common  law  have  no 
existence.  The  names  of  the  real  contestants  must  ap- 
pear in  the  pleadings.  The  complaint,  which  is  the  first 
pleading  in  the  action,  must  allege  the  possession  or  seizin 
of  the  premises,  or  of  some  estate  therein,  by  the  plaintiff, 
on  some  day  to  be  designated,  the  subsequent  entry  of 
the  defendant,  and  his  withholding  the  premises  from 
the  plaintiff.  No  other  allegations  are  required,  where 
possession  of  the  property  alone  is  demanded.  But 
in  the  same  action  there  may  be  united  a  claim  for 
the  rents  and  profits,  or  for  damages  for  withholding  the 
property,  or  for  waste  committed  thereon.*  Distinct 

*Act  regulating  proceedings  in  civil  cases,  $  64. 
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parcels  of  land  may  also  be  included  in  the  same  com- 
plaint where  they  are  covered  by  the  same  title,  and  the 
action  equally  affects  all  parties.  The  property  should 
be  described,  if  practicable,  by  metes  and  bounds;  but 
this  is  not  essential.  The  provision  of  the  statute  on  the 
subject  is  only  directory,  its  object  being  to  insure  such 
particularity  of  description,  as  to  enable  the  officer,  who 
may  be  charged  with  the  execution  of  a  judgment  for 
the  possession,  to  ascertain  the  locality  and  extent  of  the 
property.  A  description  by  name,  where  the  property  is 
well  known,  will  often  answer  equally  with  the  most  mi- 
nute description  by  metes  and  bounds.* 

This  brief  statement  of  the  system  of  pleading  and 
practice  existing  in  California  will  furnish  the  answer  to 
the  several  objections  urged.  That  system,  with  some 
slight  modifications,  has  been  adopted  by  rule  of  the  Cir- 
cuit Court  of  the  United  States  in  common-law  cases. 

When  by  the  consent  of  parties  on  the  trial  the  claim  for 
the  rents  and  profits  was  stricken  from  the  complaint,  the 
court  did  not  lose  jurisdiction  of  the  case,  because  the 
value  of  the  property  did  not  appear  by  any  allegations 
of  the  pleadings.  It  was  admitted  that  the  first  parcel, 
the  only  one  recovered  in  the  action,  was  of  the  value  of 
twenty -five  hundred  dollars.  This  was  sufficient,  for  it 
has  long  been  the  settled  practice  of  the  courts  of  the 
United  States  in  actions  where  the  demand  is.  not  money, 
and  the  nature  of  the  action  does  not  require  the  value 
of  the  property  in  controversy  to  be  stated,  to  allow  the 
value  to  be  proved  at  the  trial.f 

Judgment  affirmed. 


*  Castro  v.  Gill,  5  California,  40;  Doll  v.  Feller,  16  Id.  432;    Payne  & 
Dewey  v.  Treadwell,  16  Id.  243. 

\Ex  parte  Bradstreet,  7  Peters,  647. 


.. 


PATENTS  FOR  LANDS  OF  THE  UNITED  STATES— THEIR  CON- 
STRUCTION, OPERATION,  AND  CONCLUSIVENESS. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

SMELTING    COMPANY    vs.  KEMP, 

Delivered  at  October  Term,  1881,* 
BY 

MR.    JUSTICE 


1.  A  patent,  duly  signed,  countersigned,  and  sealed,  for  public  lands 

which,  at  the  time  it  was  issued,  the  Laud  Department  had,  under 
the  statute,  authority  to  convey  cannot  be  collaterally  impeached  in 
an  action  at  law  ;  and  the  finding  of  the  department  touching  the 
existence  of  certain  facts,  or  the  performance  of  certain  antecedent 
acts,  upon  which  the  lawful  exercise  of  that  authority  may  in  a  par- 
ticular case  depend,  cannot  in  a  court  of  law  be  questioned. 

2.  If  in  the  issuing  of  a  patent  the  officers  of  that  department  take  mis- 

taken views  of  the  law,  or  draw  erroneous  conclusions  from  the  evi- 
dence, or  act  from  either  imperfect  views  of  duty  or  corrupt  motives, 
the  party  aggrieved  cannot  set  up  such  matters  in  a  court  of  law  to 
defeat  the  patent.  He  must  resort  to  a  court  of  equity,  where  he 
can  obtain  relief,  if  his  rights  are  injuriously  affected  by  the  exist- 
ence of  the  patent,  and  he  possesses  such  equities  as  will  control 
the  legal  title  vested  in  the  patentee.  A  stranger  to  the  title  can- 
not complain  of  the  act  of  the  government  in  regard  thereto. 

3.  A  defendant  in  ejectment  claimed  adversely  to  the  title  to  a  placer 

mining  claim,  derived  from  a  patent  of  the  United  States  bearing 
date  March  29,  1879,  which  describes,  by  metes  and  bounds,  the 
premises,  containing  one  hundred  and  sixty-four  acres  and  sixty  one- 
hundredths  of  an  acre,  more  or  less.  Held,  that  he  cannot  put  in 
evidence  the  proceedings  in  the  Laud  Department  for  the  purpose 

*  Reported  in  104  U.  S.  636. 


of  showing  that  the  patent  was  issued  upon  a  single  application,  in- 
cluding several  mining  locations,  some  made  after  the  passage  of  the 
act  of  July  9,  1870,  c.  235,  (16  Stat.  217,)  limiting  the  location  of  one 
person  or  an  association  of  persons  to  one  hundred  and  sixty  acres, 
and  others  made  after  the  passage  of  the  act  of  May  10, 1872,  c.  152, 
(17  Id.  91,)  limiting  a  location  to  twenty  acres  for  each  individual 
applicant. 

4.  A  patent  issued  subsequently  to  the  passage  of  the  said  act  of  1870 

may  embrace  'a  placer  mining  claim  consisting  of  more  than  one 
hundred  and  sixty  acres,  and  including  as  many  adjoining  locations 
as  the  patentee  had  purchased.  The  proceedings  to  obtain  a  patent 
therefor  are  the  same  as  when  the  claim  covers  but  one  location. 

5.  The  terms  "  location  "  and  "  mining  claim  "  defined. 

6.  Labor  and  improvements,  within  the  meaning  of  the  statute,  are 

deemed  to  have  been  put  on  a  mining  claim,  whether  it  consists  of 
one  or  more  locations,  when  the  labor  was  performed  or  the  improve- 
ments were  made  for  its  development,  though  in  fact  such  labor  and 
improvements  may  be  on  ground  which  originally  constituted  only 
one  of  the  locations,  or  may  be  at  a  distance  from  the  claim. 

This  was  an  action  at  law,  brought  in  one  of  the  courts 
of  Colorado  by  the  St.  Louis  Smelting  and  Refining  Com- 
pany, a  corporation  created  under  the  laws  of  Missouri, 
for  the  possession  of  a  parcel  of  land  in  the  city  of  Lead- 
ville.  On  application  of  the  defendants  it  was  removed 
to  the  Circuit  Court  of  the  United  States.  The  complaint 
is  in  the  usual  form  of  actions  for  the  possession  of  real 
property  under  the  practice  obtaining  in  Colorado.  It 
alleges  that  the  plaintiff  was  duly  incorporated,  with 
power  to  purchase  and  hold  real  estate;  that  it  was  the 
owner  in  fee  and  entitled  to  the  possession  of  the  premises 
mentioned,  describing  them,  and  that  the  defendants 
wrongfully  withheld  them,  to  the  damage  of  the  plaintiff 
of  $5,000. 

The  defendants  filed  an  answer,  admitting  that  the 
plaintiff  was  incorporated  as  averred,  but  denying  that  it 
was  the  owner  in  fee  of  the  demanded  premises,  or  that 
they  were  wrongfully  detained  from  its  possession,  or  that 
it  had  sustained  any  damage.  The  answer  also  alleged 
that  the  plaintiff,  as  a  foreign  corporation,  was  incompe- 
tent to  acquire  title  to  any  real  estate  in  Colorado,  except 


such  as  might  be  necessary  for  the  transaction  of  its  busi- 
ness as  a  smelting  and  refining  company,  and  that  the 
premises  in  controversy  were  not  necessary  for  that  pur- 
pose, but  were  acquired  for  speculation. 

The  plaintiff  filed  a  replication,  denying  its  incompe- 
tency  to  hold  real  estate  as  alleged,  and  averring  that  it 
was  authorized,  under  the  laws  of  Missouri,  to  buy,  sell, 
and  deal  in  real  estate  for  any  purpose  whatever;  that 
the  property  in  controversy  was  acquired  as  a  site  for 
smelting  and  reduction  works,  and  that  such  works  were 
afterwards  erected  upon  it  and  used  for  reducing  and 
smelting  silver  ores. 

The  case  was  tried  in  November,  1879.  To  maintain 
the  issues  on  its  part  the  plaintiff  offered  in  evidence  a 
patent  of  the  United  States  to  Thomas  Starr,  dated  March 
29,  1879,  for  mining  ground,  which,  it  was  admitted,  in- 
cluded the  premises  in  controversy.  The  patent  recited 
that  pursuant  to  provisions  of  chapter  six  of  title  thirty- 
two  of  the  Revised  Statutes,  there  had  been  deposited  in 
the  General  Land  Office  the  plat  and  field-notes  of  the 
placer  mining  claim  of  Thomas  Starr,  the  patentee,  ac- 
companied by  a  certificate  of  the  register  of  the  land  office 
at  Fairplay,  Colorado,  within  which  district  the  premises 
are  situated ;  that  Starr  had,  on  the  6th  of  March,  1879, 
entered  an  application  for  the  said  claim,  which  contained 
one  hundred  and  sixty -four  acres  of  land  and  sixty  one- 
hundredths  of  an  acre,  more  or  less.  The  patent  also 
specified  the  boundaries  of  the  tract  according  to  the 
field-notes,  and  contained  the  recitals  and  words  of  grant 
and  transfer  usually  inserted  in  patents  for  placer  mining 
land.  To  the  introduction  of  this  patent  the  defendants 
objected;  but  the  record  does  not  state  on  what  grounds 
the  objection  was  founded,  and  it  was  overruled.  The 
patent  was  accordingly  admitted  in  evidence.  The  plain- 
tiff traced  title  to  the  land  by  sundry  mesne  conveyances 
from  the  patentee.  It  also  introduced  the  certificate  of 
the  register  of  the  same  land  office,  showing  that  the  ap- 


plication  of  Starr  at  that  office  to  enter  and  pay  for  his 
claim  was  made  on  the  18th  of  March,  1878;  also  a  copy 
of  the  articles  of  incorporation  of  the  plaintiff,  and  of 
the  laws  of  Missouri  under  which  the  incorporation  was 
had;  and  proved  that,  in  1877,  prior  to  the  existence  of 
the  town  of  Leadville,  the  company  purchased  of  the 
claimant  the  tract  embraced  in  the  patent,  for  the  pur- 
pose of  erecting  reduction  works  thereon,  and  that  at  the 
time  of  the  purchase,  and  when  it  commenced  the  con- 
struction of  the  works,  the  land  was  unoccupied  by  other 
parties. 

The  plaintiff  having  rested  its  case,  the  defendants 
offered  in  evidence  a  certified  copy  of  the  record  of  pro- 
ceedings in  the  General  Land  Office  at  Washington,  upon 
which  Starr  obtained  his  patent;  to  the  introduction  of 
which  the  plaintiff  objected,  on  the  ground  that  it  could 
only  show,  or  tend  to  show,  the  regularity  or  irregularity 
of  the  proceedings  before  the  executive  department  in 
obtaining  the  patent,  or  the  validity  or  invalidity  of  the 
possessory  title  or  pre-emption  right  upon  which  the 
patent  was  founded,  and  that  no  evidence  could  be  intro- 
duced to  impeach  the  patent  or  attack  it  collaterally,  or 
in  any  way  affect  it  in  this  action.  But  the  court  over- 
ruled the  objection  and  admitted  the  record.  To  this 
ruling  an  exception  was  taken. 

The  case  being  closed,  the  court  instructed  the  jury 
substantially  as  follows:  That  a  patent  for  a  mining 
claim,  since  the  passage  of  the  act  of  Congress  of  1870, 
could  not  embrace  more  than  one  hundred  and  sixty 
acres;  that  individuals  and  associations  were,  by  that  act, 
put  upon  the  same  footing,  and  that  either  might  take 
that  amount,  but  that  by  the  mining  act  of  Congress  of 
1872  an  individual  claimant  was  limited  to  twenty  acres, 
whilst  an  association  of  persons  could  still  take  one  hun- 
dred and  sixty,  as  before;  that  the  proceedings  in  the 
land  office  were  allowed  in  evidence,  in  order  to  show 
whether  the  patent  was  issued  upon  locations  made  prior 


to  1870,  and  that  they  showed  that  the  claim  of  Starr  was 
based  upon  twelve  or  fifteen  locations,  some  of  which  were 
prior  to  1870,  and  some  since  then ;  and  added,  that  "  if 
Mr.  Starr  was  the  owner  of  these  claims,  if  he  had  ob- 
tained them  by  purchase,  and  they  were  valid  and  regu- 
lar locations,  he  would,  under  the  act,  be  required,  if  he 
desired  to  obtain  a  patent  for  them,  to  make  application 
for  each  one  of  them,  to  post  the  notice,  as  required  by 
the  statute,  and  give  the  publication,  and  file  his  plat  and 
survey,  and  do  all  these  things  which  are  required  in  the 
several  claims  upon  each  one  of  them.  If  he  had  done 
so,  and  his  right  had  been  supported  as  to  all  of  them, 
and  the  patent  had  been  issued  for  all  of  these  claims, 
and  each  of  them  described  in  the  patent,  there  would 
have  been  no  objection  to  the  patent;  but  it  was  not  com- 
petent for  him  to  consolidate  these  claims  and  put  them 
all  in  as  one  claim,  and  upon  notice  given  as  one  claim, 
and  publication  as  one  claim,  and  proceeding  throughout 
as  one  claim  embracing  one  hundred  and  sixty -four  acres ; " 
and  that  the  officers  of  the  Land  Department  had  no  au- 
thority in  law  to  proceed  in  that  way,  and,  therefore,  the 
patent  upon  which  the  plaintiff  relied  was  void  and  its 
title  failed. 

To  the  instructions  given  exceptions  were  taken.  The 
jury  thereupon  found  for  the  defendants,  and  judgment 
in  their  favor  was  accordingly  entered.  To  review  this 
judgment  the  plaintiff  removed  the  case  here  by  writ  of 
error. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court,  as  follows: 

As  seen  by  the  statement  of  the  case,  the  plaintiff  relies 
for  a  reversal  of  the  judgment  upon  three  grounds:  1st, 
error  in  admitting  the  record  of  the  proceedings  of  the 
land  office  to  impeach  the  validity  of  the  patent  to  Starr 
issued  upon  them ;  2d,  error  in  instructing  the  jury  that 
a  patent  for  a  placer  claim,  since  the  act  of  1870,  could 


not  embrace  in  any  case  more  than  one  hundred  and  sixty 
acres;  and,  3d,  error  in  instructing  the  jury  that  the 
owner,  by  purchase  of  several  claims,  must  take  separate 
proceedings  upon  each  one,  in  order  to  obtain  a  valid 
patent,  and  that  it  was  not  lawful  for  him  to  prosecute  a 
single  application  upon  a  consolidation  of  several  claims 
into  one,  or  for  the  land  officers  to  allow  such  application 
and  to  issue  a  patent  thereon. 

We  are  of  opinion  that  these  several  grounds  are  well 
taken,  and  that  in  each  particular  mentioned  the  court 
below  erred. 

The  patent  of  the  United  States  is  the  conveyance  by 
which  the  nation  passes  its  title  to  portions  of  the  public 
domain.  For  the  transfer  of  that  title  the  law  has  made 
numerous  provisions,  designating  the  persons  who  may 
acquire  it  and  the  terms  of  its  acquisition.  That  the  pro- 
visions may  be  properly  carried  out,  a  land  department, 
as  part  of  the  administrative  and  executive  branch  of  the 
government,  has  been  created  to  supervise  all  the  various 
proceedings  taken  to  obtain  the  title,  from  their  com- 
mencement to  their  close.  In  the  course  of  their  duty 
the  officers  of  that  department  are  constantly  called  upon 
to  hear  testimony  as  to  matters  presented  for  their  consid- 
eration, and  to  pass  upon  its  competency,  credibility,  and 
weight.  In  that  respect  they  exercise  a  judicial  function, 
and,  therefore,  it  has  been  held  in  various  instances  by 
this  court  that  their  judgment  as  to  matters  of  fact,  prop- 
erly determinable  by  them,  is  conclusive  when  brought  to 
notice  in  a  collateral  proceeding.  Their  judgment  in 
such  cases  is,  like  that  of  other  special  tribunals  upon 
matters  within  their  exclusive  jurisdiction,  unassail- 
able, except  by  a  direct  proceeding  for  its  correction 
or  annulment.  The  execution  and  record  of  the  patent 
are  the  final  acts  of  the  officers  of  the  government  for 
the  transfer  of  its  title,  and,  as  they  can  be  lawfully 
performed  only  after  certain  steps  have  been  taken, 
that  instrument,  duly  signed,  countersigned,  and  sealed, 


not  merely  operates  to  pass  the  title,  but  is  in  the 
nature  of  an  official  declaration,  by  that  branch  of 
the  government  to  which  the  alienation  of  the  public 
lands,  under  the  law,  is  entrusted,  that  all  the  require- 
ments preliminary  to  its  issue  have  been  complied  with. 
The  presumptions  thus  attending  it  are  not  open  to  re- 
buttal in  an  action  at  law.  It  is  this  unassailable  char- 
acter which  gives  to  it  its  chief,  indeed,  its  only,  value,  as 
a  means  of  quieting  its  possessor  in  the  enjoyment  of  the 
lands  it  embraces.  If  intruders  upon  them  could  compel 
him,  in  every  suit  for  possession,  to  establish  the  validity 
of  the  action  of  the  Land  Department  and  the  correctness 
of  its  ruling  upon  matters  submitted  to  it,  the  patent,  in- 
stead of  being  a  means  of  peace  and  security,  would  sub- 
ject his  rights  to  constant  and  ruinous  litigation.  He 
would  recover  one  portion  of  his  land  if  the  jury  were 
satisfied  that  the  evidence  produced  justified  the  action 
of  that  department,  and  lose  another  portion,  the  title 
whereto  rests  upon  the  same  facts,  because  another  jury 
came  to  a  different  conclusion.  So  his  rights  in  different 
suits  upon  the  same  patent  would  be  determined,  not  by 
its  efficacy  as  a  conveyance  of  the  government,  but  ac- 
cording to  the  fluctuating  prejudices  of  different  jurymen, 
or  their  varying  capacities  to  weigh  evidence.  (Moore  v. 
Wilkinson,  13  Cal.  478;  Beard  v.  Federy,  3  Wall.  478, 492.) 
Of  course,  when  we  speak  of  the  conclusive  presump- 
tions attending  a  patent  for  lands  we  assume  that  it  was 
issued  in  a  case  where  the  department  had  jurisdiction 
to  act  and  execute  it;  that  is  to  say,  in  a  case  where  the 
lands  belonged  to  the  United  States,  and  provision  had 
been  made  by  law  for  their  sale.  If  they  never  were 
public  property,  or  had  previously  been  disposed  of,  or  if 
Congress  had  made  no  provision  for  their  sale,  or  had  re- 
served them,  the  department  would  have  no  jurisdiction 
to  transfer  them,  and  its  attempted  conveyance  of  them 
would  be  inoperative  and  void,  no  matter  with  what 
seeming  regularity  the  forms  of  law  may  have  been  ob- 
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served.  The  action  of  the  department  would  in  that 
event  be  like  that  of  any  other  special  tribunal  not  hav- 
ing jurisdiction  of  a  case  which  it  had  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of  jurisdiction, 
may  be  considered  by  a  court  of  law.  In  such  cases  the 
objection  to  the  patent  reaches  beyond  the  action  of  the 
special  tribunal,  and  goes  to  the  existence  of  a  subject 
upon  which  it  was  competent  to  act. 

These  views  are  not  new  in  this  court;  they  have  been, 
either  in  express  terms  or  in  substance,  affirmed  in  re- 
peated instances.  One  of  the  earliest  cases  on  the  subject 
was  that  of  Folk's  Lessee  v.  Wendell,  reported  in  9th  Cranch, 
where  the  doctrine  we  have  stated  was  declared,  and  the 
exceptions  to  it  mentioned.  There  the  plaintiff  brought 
an  action  upon  a  patent  of  North  Carolina,  issued  in  1800, 
for  five  thousand  acres.  The  defendants  relied  upon  a 
prior  patent  of  the  State  for  twenty-five  thousand  acres, 
issued  in  1795  to  one  Sevier,  through  whom  they  claimed. 
Each  patent  embraced  the  lands  in  controversy,  and  they 
were  situated  in  that  portion  of  Tennessee  ceded  to  the 
United  States  by  North  Carolina.  On  the  trial  it  was 
contended  that  the  elder  patent  was  void  on  its  face,  be- 
cause it  covered  more  than  five  thousand  acres,  the  limit 
prescribed  for  a  single  entry  by  the  laws  of  that  State. 
Proof  was  also  offered  that  the  lands  had  not  been  entered 
in  the  office  of  the  entry -taker  of  the  proper  county  be- 
fore their  cession  to  the  United  States,  and  it  was  con- 
tended that  the  patent  was,  therefore,  invalid.  We  shall 
hereafter  refer  to  what  the  court  said  as  to  the  alleged  ex- 
cess of  quantity  in  the  patent.  At  present  we  shall  only 
notice  the  general  doctrine  declared  as  to  the  unassail- 
ability  of  patents  in  a  court  of  law,  and  its  decision  upon 
the  admissibility  of  the  proof  offered.  It  seems  that  a 
statute  of  1777  directed  the  appointment  in  each  county 
of  an  officer  called  an  entry-taker,  who  was  required  to 
receive  entries  of  all  vacant  lands  in  his  county,  and,  if 
the  lands  thus  entered  were  not  within  three  months 
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claimed  by  some  other  party  than  the  person  entering 
them,  to  deliver  to  such  person  a  copy  of  the  entry,  with 
its  proper  number,  and  an  order  to  the  county  surveyor 
to  survey  the  land.  This  order  was  called  a  warrant. 
Upon  it  and  the  survey  which  followed  a  patent  was 
issued.  If  there  were  no  entry,  there  could  be  no  war- 
rant, and  of  course  no  valid  patent.  The  ninth  section 
declared  that  every  right  claimed  by  any  person  to 
lands  which  were  not  acquired  in  this  mode,  or  by  pur- 
chase or  inheritance  from  parties  who  did  so  acquire 
them,  or  which  were  obtained  in  fraud  or  evasion  of  the 
provisions  of  the  act,  should  be  declared  void.  In  1779 
North  Carolina  ceded  to  the  United  States  the  territory 
in  which  the  lands  lie  for  which  the  patent  to  Sevier 
was  issued,  reserving,  however,  to  the  State  all  existing 
rights,  which  were  to  be  perfected  according  to  its  laws. 
The  cession  was  accepted  by  Congress.  The  survey,  upon 
which  the  patent  to  Sevier  was  issued,  was  made  in  1795, 
and  the  plaintiff,  to  impeach  the  patent,  offered,  as  already 
stated,  to  show  that  there  had  been  no  entry  of  the  land 
in  the  office  of  the  entry -taker  of  the  county  where  it  was 
situated  previous  to  the  cession ;  that  is,  in  substance, 
that  the  grantor  had  no  authority  to  make  the  grant,  the 
land  having  been  previously  conveyed  to  the  United 
States.  This  offer  was  disallowed  by  the  court  below, 
and,  as  judgment  passed  for  the  defendants,  the  case  was 
brought  to  this  court,  where,  as  mentioned,  the  general 
doctrine  as  to  the  presumptions  attending  a  patent,  which 
we  have  stated,  was  declared,  with  the  exceptions  to  it. 
Upon  the  general  doctrine  the  court  observed,  speaking 
through  Mr.  Chief  Justice  Marshall,  that  the  laws  for  the 
sale  of  the  public  lands  provided  many  guards  to  secure 
the  regularity  of  grants  and  to  protect  the  incipient  rights 
of  individuals  and  of  the  State  from  imposition;  that 
officers  were  appointed  to  superintend  the  business,  and 
rules  had  been  framed  prescribing  their  duty ;  that  these 
rules  were,  in  general,  directory,  and  when  all  the  proceed- 
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ings  were  completed  by  a  patent  issued  by  the  authority 
of  the  State,  a  compliance  with  those  rules  was  presup- 
posed, and  that  "  every  prerequisite  has  been  performed 
is  an  inference  properly  deducible,  and  which  every  man 
has  a  right  to  draw  from  the  existence  of  the  grant  itself." 
"  It  would,  therefore,  be  extremely  unreasonable,"  said  the 
court,  "  to  avoid  the  grant  in  any  court  for  irregularities 
in  the  conduct  of  those  who  are  appointed  by  the  govern- 
ment to  supervise  the  progressive  course  of  the  title  from 
its  commencement  to  its  consummation  in  a  patent ; "  but 
there  were  some  things  so  essential  to  the  validity  of  a 
contract  that  the  great  principles  of  justice  and  of  law 
would  be  violated  did  there  not  exist  some  tribunal  to 
which  an  injured  party  might  appeal,  and  in  which  the 
means  by  which  the  elder  title  was  acquired  might  be 
examined,  and  that  a  court  of  equity  was  a  tribunal 
better  adapted  to  this  object  than  a  court  of  law ;  and  it 
added  that  "  there  are  cases  in  which  a  grant  is  absolutely 
void;  as  where  the  State  has  no  title  to  the  thing  granted, 
or  where  the  officer  had  no  authority  to  issue  the  grant. 
In  such  cases  the  validity  of  the  grant  is  necessarily  exam- 
inable  at  law."  So  the  court  held  that  proof  that  no 
entry  had  been  made  in  the  office  of  the  entry -taker  in 
the  county  where  the  lands  patented  were  situated,  prior 
to  the  cession  to  the  United  States,  was  admissible  under 
the  ninth  section ;  for  without  such  entry  they  would  not 
be  within  the  reservation  mentioned  in  the  act  of  cession. 
In  other  words,  proof  was  admissible  to  show  that  the 
State  had  not  retained  control  over  the  property,  but  had 
conveyed  it  to  the  United  States. 

In  Patterson  v.  Winn,  reported  in  llth  Wheaton,  this 
case  is  cited,  and,  after  stating  what  it  decided,  the  court 
said :  "  We  may,  therefore,  assume  as  the  settled  doctrine 
of  this  court,  that  if  a  patent  is  absolutely  void  upon  its 
face,  or  the  issuing  thereof  was  without  authority,  or  was 
prohibited  by  statute,  or  the  State  had  no  title,  it  could 
be  impeached  collaterally  in  a  court  of  law  in  an  action 
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of  ejectment,  but,  in  general,  other  objections  and  defects  com- 
plained of  must  be  put  in  issue  in  a  regular  course  of  plead- 
ing in  a  direct  proceeding  to  avoid  the  patent." 

The  doctrine  declared  in  these  cases  as  to  the  presump- 
tions attending  a  patent  has  been  uniformly  followed  by 
this  court.  The  exceptions  mentioned  have  also  been  re- 
garded as  sound,  although  from  the  general  language 
used  some  of  them  may  require  explanation  to  under- 
stand fully  their  import.  If  the  patent,  according  to  the 
doctrine,  be  absolutely  void  on  its  face,  it  may  be  collater- 
ally impeached  in  a  court  of  law.  It  is  seldom,  however, 
that  the  recitals  of  a  patent  will  nullify  its  granting 
clause,  as,  for  instance,  that  the  land  which  it  purports  to 
convey  is  reserved  from  sale.  Of  course,  should  such  in- 
consistency appear,  the  grant  would  fail.  Something 
more,  however,  than  an  apparent  contradiction  in  its 
terms  is  meant  when  we  speak  of  a  patent  being  void  on 
its  face.  It  is  meant  that  the  patent  is  seen  to  be  invalid, 
either  when  read  in  the  light  of  existing  law,  or  by  reason 
of  what  the  court  must  take  judicial  notice  of;  as,  for  in- 
stance, that  the  land  is  reserved  by  statute  from  sale,  or 
otherwise  appropriated,  or  that  the  patent  is  for  an  unau- 
thorized amount,  or  is  executed  by  officers  who  are  not 
entrusted  by  law  with  the  power  to  issue  grants  of  portions 
of  the  public  domain. 

So,  also,  according  to  the  doctrine  in  the  cases  cited, 
if  the  patent  be  issued  without  authority,  it  may  be  col- 
laterally impeached  in  a  court  of  law.  This  exception  is 
subject  to  the  qualification  that  when  the  authority  de- 
pends upon  the  existence  of  particular  facts,  or  upon  the 
performance  of  certain  antecedent  acts,  and  it  is  the  duty 
of  the  Land  Department  to  ascertain  whether  the  facts 
exist,  or  the  acts  have  been  performed,  its  determination 
is  as  conclusive  of  the  existence  of  the  authority  against 
any  collateral  attack,  as  is  its  determination  upon  any 
other  matter  properly  submitted  to  its  decision. 

With  these  explanations  of  the  exceptions,  the  doctrine 
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of  the  cases  cited  may  be  taken  as  expressing  the  law 
accepted  by  this  court  since  they  were  decided.  (Hoof- 
naglev.  Anderson,  7  Wheat.  212;  Boardman  v.  Lessee  of 
Reed,  6  Pet.  328;  Bagnell  v.  Broderick,  13  Id.  436;  John- 
son v.  Towsley,  13  Wall.  72;  Moore  v.  Bobbins,  96  U.  S. 
530.) 

In  Johnson  v.  Towsley  the  court  had  occasion  to  consider 
under  what  circumstances  the  action  of  the  Land  Depart- 
ment in  issuing  patents  was  final,  and,  after  observing 
that  it  had  found  no  support  for  the  proposition  offered 
in  that  case  by  counsel  upon  certain  provisions  of  a  stat- 
ute, said,  speaking  by  Mr.  Justice  Miller,  that  the  argu- 
ment for  the  finality  of  such  action  "  was  much  stronger 
when  founded  on  the  general  doctrine  that  when  the  law 
has  confided  to  a  special  tribunal  the  authority  to  hear 
and  determine  certain  matters  arising  in  the  course  of  its 
duties,  the  decision  of  that  tribunal,  within  the  scope  of 
its  authority,  is  conclusive  upon  all  others."  "That  the 
action  of  the  land  office,"  the  court  added,  "in  issuing  a 
patent  for  any  of  the  public  land,  subject  to  sale  by  pre- 
emption or  otherwise,  is  conclusive  of  the  legal  title,  must 
be  admitted  on  the  principle  above  stated,  and  in  all 
courts  and  in  all  forms  of  judicial  proceedings  where  this 
title  must  control,  either  by  reason  of  the  limited  powers 
of  the  court  or  the  essential  character  of  the  proceeding, 
no  inquiry  can  be  permitted  under  the  circumstances 
under  which  it  was  obtained ; "  and  then  observed  that 
there  exists  in  the  courts  of  equity  the  power  to  correct 
mistakes  and  relieve  against  frauds  and  impositions;  and 
that  in  cases  where  it  was  clear  that  the  officers  of  the 
Land  Department  had  by  a  mistake  of  the  law  given  to 
one  man  the  land  which,  on  the  undisputed  facts,  be- 
longed to  another,  to  give  proper  relief.  The  doctrine 
thus  stated  was  approved  in  the  subsequent  case  of  Moore 
v.  Robbins. 

The  general  doctrine  declared  may  be  stated  in  a  dif- 
ferent form,  thus :  A  patent,  in  a  court  of  law,  is  conclu- 
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sive  as  to  all  matters  properly  determinate  by  the  Land 
Department,  when  its  action  is  within  the  scope  of  its 
authority,  that  is,  when  it  has  jurisdiction  under  the  law 
to  convey  the  land.  In  that  court  the  patent  is  unassail- 
able for  mere  errors  of  judgment.  Indeed,  the  doctrine 
as  to  the  regularity  and  validity  of  its  acts,  where  it  has 
jurisdiction,  goes  so  far  that  if  in  any  circumstances  under 
existing  law  a  patent  would  be  held  valid,  it  will  be  presumed 
that  such  circumstances  existed.  Thus,  in  Minter  v.  Crom- 
melin,  reported  in  18th  Howard,  where  it  appeared  that 
an  act  of  Congress  of  1815  had  provided  that  no  land  re- 
served to  a  Creek  warrior  should  be  offered  for  sale  by  an 
officer  of  the  Land  Department  unless  specifically  di- 
rected by  the  Secretary  of  the  Treasury,  and  declared 
that  if  the  Indian  abandoned  the  reserved  land  it  should 
become  forfeited  to  the  United  States,  a  patent  was  issued 
for  the  land,  which  did  not  show  that  the  Secretary  had 
ordered  it  to  be  sold,  and  the  court  said :  "  The  rule  be- 
ing that  the  patent  is  evidence  that  all  previous  steps  had 
been  regularly  taken  to  justify  making  of  the  patent; 
and  one  of  the  necessary  steps  here  being  an  order  from 
the  Secretary  to  the  register  to  offer  the  land  for  sale  be- 
cause the  warrior  had  abandoned  it,  we  are  bound  to  pre- 
sume that  the  order  was  given.  That  such  is  the  effect, 
as  evidence,  of  the  patent  produced  by  the  plaintiffs,  was 
adjudged  in  the  case  of  Bagnell  v.  Broderick,  (13  Pet.  436,) 
and  is  not  open  to  controversy  anywhere,  and  the  State 
court  was  mistaken  in  holding  otherwise." 

On  the  other  hand,  a  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  conveyance 
defeated,  by  showing  that  the  department  had  no  juris- 
diction to  dispose  of  the  lands;  that  is,  that  the  law  did 
not  provide  for  selling  them,  or  that  they  had  been  re- 
served from  sale  or  dedicated  to  special  purposes,  or  had 
been  previously  transferred  to  others.  In  establishing 
any  of  these  particulars  the  judgment  of  the  department 
upon  matters  properly  before  it  is  not  assailed,  nor  is  the 
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regularity  of  its  proceedings  called  into  question ;  but  its 
authority  to  act  at  all  is  denied,  and  shown  never  to  have 
existed. 

According  to  the  doctrine  thus  expressed,  and  the  cases 
cited  in  its  support — and  there  are  none  in  conflict  with 
it — there  can  be  no  doubt  that  the  court  below  erred  in 
admitting  the  record  of  the  proceedings  upon  which  the 
patent  was  issued,  in  order  to  impeach  its  validity.  The 
judgment  of  the  department  upon  their  sufficiency  was 
not,  as  already  stated,  open  to  contestation.  If  in  issuing 
a  patent  its  officers  took  mistaken  views  of  the  law,  or 
drew  erroneous  conclusions  from  the  evidence,  or  acted 
from  imperfect  views  of  their  duty,  or  even  from  corrupt 
motives,  a  court  of  law  can  afford  no  remedy  to  a  party 
alleging  that  he  is  thereby  aggrieved.  He  must  resort  to 
a  court  of  equity  for  relief,  and  even  there  his  complaint 
cannot  be  heard  unless  he  connect  himself  with  the  origi- 
nal source  of  title,  so  as  to  be  able  to  aver  that  his  rights 
are  injuriously  affected  by  the  existence  of  the  patent; 
and  he  must  possess  such  equities  as  will  control  the 
legal  title  in  the  patentee's  hands.  (Boggs  v.  Merced 
Mining  Co.,  14  Cal.  279,  363.)  It  does  not  lie  in  the 
mouth  of  a  stranger  to  the  title  to  complain  of  the  act  of 
the  government  with  respect  to  it.  If  the  government  is 
dissatisfied,  it  can,  on  its  own  account,  authorize  proceed- 
ings to  vacate  the  patent  or  limit  its  operation. 

This  doctrine  as  to  the  conclusiveness  of  a  patent  is  not 
inconsistent  with  the  right  of  the  patentee,  often  recog- 
nized by  this  court,  to  show  the  date  of  the  original  pro- 
ceeding for  the  acquisition  of  the  title,  where'  it  is  not 
stated  in  the  instrument,  as  the  patent  is  deemed  to  take 
effect  by  relation  as  of  that  date,  so  far  as  it  is  necessary 
to  cut  off  intervening  adverse  claims.  Thus,  in  a  contest 
between  two  patentees  for  the  same  land,  it  may  be  shown 
that  a  junior  patent  was  founded  upon  an  earlier  entry 
than  an  older  patent,  and  therefore  passes  the  title.  Such 
evidence  in  no  way  trenches  upon  the  ruling  of  the  de- 
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partment  upon  matters  pending  before  it.  Nor  is  the 
doctrine  of  the  collusiveness  of  the  patent  inconsistent 
with  the  right  of  a  party  resisting  it  to  show,  if  an  entry 
is  not  stated  in  the  instrument,  that  no  entry  of  the  land 
was  made  as  an  initiatory  proceeding,  where  a  statute,  as 
was  the  case  in  North  Carolina,  mentioned  in  Folk's  Lessee 
v.  Wendell,  declares  that  proceedings  for  the  title,  when 
such  entry  has  not  been  made,  shall  be  adjudged  invalid. 
A  statute  may  in  any  case  require  proof  of  a  fact  which 
otherwise  would  be  presumed.  Except  with  reference  to 
such  anterior  matters  and  others  of  like  character,  no  one 
in  a  court  of  law  can  go  behind  the  patent  and  call  in 
question  the  validity  of  the  proceedings  upon  which  it  is 
founded. 

The  case  at  bar,  then,  is  reduced  to  the  question  whether 
the  patent  to  Starr  is  void  on  its  face;  that  is,  whether, 
read  in  the  light  of  existing  law,  it.  is  seen  to  be  invalid. 
It  does  not  come  within  any  of  the  exceptions  mentioned 
in  the  cases  cited.  The  lands  it  purports  to  convey  are 
mineral,  and  were  a  part  of  the  public  domain.  The  law 
of  Congress  had  provided  for  their  sale.  The  proper 
officers  of  the  Land  Department  supervised  the  proceed- 
ings. It  bears  the  signature  of  the  President,  or  rather 
of  the  officer  authorized  by  law  to  place  the  President's 
signature  to  it,  which  is  the  same  thing;  it  is  properly 
countersigned,  and  the  seal  of  the  General  Land  Office 
is  attached  to  it.  It  is  regular  on  its  face,  unless  some 
limitation  in  the  law,  as  to  the  extent  of  a  mining  claim 
which  can  be  patented,  has  been  disregarded.  The  case 
of  the  defendants  rests  on  the  correctness  of  their  asser- 
tion that  a  patent  cannot  issue  for  a  mining  claim  which 
embraces  over  one  hundred  and  sixty  acres.  Assuming 
that  the  words  "more  or  less"  accompanying  the  state- 
ment of  the  acres  contained  in  the  claim,  are  to  be  disre- 
garded, and  that  the  patent  is  construed  as  for  one  hun- 
dred and  sixty-four  acres  and  a  fraction  of  an  acre,  there 
is  nothing  in  the  acts  of  Congress  which  prohibits  the 
issue  of  a  patent  for  that  amount.  They  are  silent  as  to 
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the  extent  of  a  mining  claim.  They  speak  of  locations 
and  limit  the  extent  of  mining  ground  which  an  individ- 
ual or  an  association  of  individuals  may  embrace  in  one 
of  them.  There  is  nothing  in  the  reason  of  the  thing,  or 
in  the  language  of  the  acts,  which  prevents  an  individual 
from  acquiring  by  purchase  the  ground  located  by  others 
and  adding  it  to  his  own.  The  difficulty  with  the  court 
below,  as  seen  in  its  charge,  evidently  arose  from  confound- 
ing " location "  and  "mining  claim,"  as  though  the  two 
terms  always  represent  the  same  thing,  whereas  they 
often  mean  very  different  things.  A  mining  claim  is  a 
parcel  of  land  containing  precious  metal  in  its  soil  or  rock. 
A  location  is  the  act  of  appropriating  such  parcel,  accord- 
ing to  certain  established  rules.  It  usually  consists  in 
placing  on  the  ground,  in  a  conspicuous  position,  a  notice 
setting  forth  the  name  of  the  locator,  the  fact  that  it  is 
thus  taken  or  located,  with  the  requisite  description  of 
the  extent  and  boundaries  of  the  parcel,  according  to  the 
local  customs,  or,  since  the  statute  of  1872,  according  to 
the  provisions  of  that  act.  (Rev.  Stat.  sec.  2324.)  The 
location,  which  is  the  act  of  taking  the  parcel  of  mineral 
land,  in  time  became  among  the  miners  synonymous  with 
the  mining  claim  originally  appropriated.  So,  now,  if 
the  miner  has  only  the  ground  covered  by  one  location, 
"his  mining  claim"  and  "location"  are  identical,  and 
the  two  designations  may  be  indiscriminately  used  to  de- 
note the  same  thing.  But  if  by  purchase  he  acquires  the 
adjoining  location  of  his  neighbor — that  is,  the  ground 
which  his  neighbor  has  taken  up — and  adds  it  to  his  own, 
then  his  mining  claim  covers  the  ground  embraced  by 
both  locations,  and  henceforth  he  will  speak  of  it  as  his 
claim.  Indeed,  his  claim  may  include  as  many  adjoin- 
ing locations  as  he  can  purchase,  and  the  ground  covered 
by  all  will  constitute  what  he  claims  for  mining  pur- 
poses, or,  in  other  words,  will  constitute  his  mining 
claim,  and  be  so  designated.  Such  is  the  general  under- 
standing of  miners  and  the  meaning  they  attach  to  the 
term. 
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Previously  to  the  act  of  July  9, 1870,  Congress  imposed 
no  limitation  to  the  area  which  might  be  included  in  the 
location  of  a  placer  claim.  This,  as  well  as  every  other 
thing  relating  to  the  acquisition  and  continued  possession 
of  a  mining  claim,  was  determined  by  rules  and  regula- 
tions established  by  miners  themselves.  Soon  after  the 
discovery  of  gold  in  California,  as  is  well  known,  there 
was  an  immense  immigration  of  gold-seekers  into  that 
territory.  They  spread  over  the  mineral  regions  and 
probed  the  earth  in  all  directions  in  pursuit  of  the  pre- 
cious metals.  Wherever  they  went  they  framed  rules 
prescribing  the  conditions  upon  which  mining  ground 
might  be  taken  up,  in  other  words,  mining  claims  be 
located  and  their  continued  possession  secured.  Those 
rules  were  so  framed  as  to  give  to  all  immigrants  absolute 
equality  of  right  and  privilege.  The  extent  of  ground 
which  each  might  locate,  that  is,  appropriate  to  himself, 
was  limited,  so  that  all  might,  in  the  homely  and  expres- 
sive language  of  the  day,  have  an  equal  chance  in  the 
struggle  for  the  wealth  there  buried  in  the  earth.  But  a 
few  months'  experience  in  the  precarious  and  toilsome 
pursuit  drove  great  numbers  of  the  miners  to  seek  other 
means  of  livelihood  and  fortune,  and  they,  therefore,  dis- 
posed of  their  claims.  They  never  doubted  that  their 
rights  could  be  transferred  so  that  the  purchaser  would 
hold  the  claims  by  an  equally  good  title.  Their  transfer- 
able character  was  always  recognized  by  the  local  courts, 
and  the  title  of  the  grantee  enforced.  Many  individuals 
thus  became  the  possessors  of  claims  covering  ground 
taken  up  by  different  locations,  and  the  amount  which 
each  person  or  an  association  of  persons  might  acquire 
and  hold  was  only  limited  by  his  or  their  means  of  pur- 
chase. 

The   rules   and   regulations  originally  established  in 

California  have  in  their  general  features  been  adopted 

throughout  all  the  mining  regions  of  the  United  States. 

They  were  so  wisely  framed  and  were  so  just  and  fair  in 
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their  operation  that  they  have  not  to  any  great  extent 
been  interfered  with  by  legislation,  either  State  or  national. 
In  the  first  mining  statute,  passed  July  9,  1866,  they  re- 
ceived the  recognition  and  sanction  of  Congress,  as  they 
had  previously  the  legislative  and  judicial  approval  of 
the  States  and  Territories  in  which  mines  of  gold  and 
silver  were  found.  That  act  declared,  and  the  declara- 
tion was  repeated  in  a  subsequent  statute,  that  the  min- 
eral lands  of  the  public  domain  were  free  and  open  to 
occupation  and  exploration  by  all  citizens  of  the  United 
States,  and  by  those  who  had  declared  their  intention  to 
become  such,  subject  to  such  regulations  as  might  be  pre- 
scribed by  law,  and  subject,  also,  "to  the  local  customs  or 
rules  of  miners  of  the  several  mining  districts,"  so  far  as 
the  same  were  not  in  conflict  with  the  laws  of  the  United 
States.  It  authorized  the  issue  of  patents  for  claims  on 
veins  or  lodes  of  quartz  or  other  "  rock  in  place "  bear- 
ing gold,  silver,  cinnabar,  or  copper.  Placer  claims  first 
became  the  subject  of  regulation  by  the  mining  act  of 
July  9,  1870,  c.  235,  (16  Stat.  217,)  which  provided  that 
patents  for  them  might  be  issued  under  like  circum- 
stances and  conditions  as  for  vein  or  lode  claims,  and 
that  persons  having  contiguous  claims  of  any  size  might 
make  joint  entry  thereof.  But  it  also  provided  that  no 
location  of  a  placer  claim  thereafter  made  should  exceed 
one  hundred  and  sixty  acres  for  one  person  or  an  associa- 
tion of  persons.  The  mining  act  of  May  10,  1872,  c.  152, 
(17  Id.  91,)  declared  that  a  location  of  a  placer  claim 
subsequently  made  should  not  include  more  than  twenty 
acres  for  each  individual  claimant.  These  are  all  the 
provisions  touching  the  extent  of  locations  of  placer 
claims,  and  they  are  re-enacted  in  the  Revised  Statutes. 
(Sees.  2330,  2331.)  A  limitation  is  not  put  upon  the  sale 
of  the  ground  located,  nor  upon  the  number  of  locations 
which  may  be  acquired  by  purchase,  nor  upon  the  num- 
ber which  may  be  included  in  a  patent.  Every  interest 
in  lands  is  the  subject  of  sale  and  transfer,  unless  pro- 
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hibited  by  statute,  and  no  words  allowing  it  are  neces- 
sary. In  the  mining  statutes  numerous  provisions  as- 
sume and  recognize  the  salable  character  of  one's  interest 
in  a  mining  claim.  Section  13  of  the  act  of  1870  declares 
that  where  a  person  or  association,  or  their  grantors,  have 
held  and  worked  claims  for  a  period  equal  to  the  time 
prescribed  by  the  statute  of  limitations  of  the  State  or 
Territory  where  the  same  is  situated,  evidence  of  such 
possession  and  working  shall  be  sufficient  to  establish  the 
right  to  a  patent.  Section  5  of  the  act  of  1872,  rendering 
a  mining  claim  subject  to  relocation  where  certain  condi- 
tions of  improvement  or  expenditure  have  not  been 
made,  has  a  proviso  that  the  original  locators,  "their 
heirs,  assigns,  or  legal  representatives,  have  not  resumed 
work  upon  the  claim  after  such  failure  and  before  such 
location."  These  provisions  are  of  themselves  conclusive 
that  the  locator's  interest  in  a  mining  grant  is  salable 
and  transferable,  even  were  there  any  doubt  on  the  sub- 
ject, in  the  absence  of  express  statutory  prohibition. 
Those  of  the  act  of  1870  are  also  conclusive  of  the  right 
of  the  purchaser  of  claims  to  a  patent,  for  it  is  with  ref- 
erence to  it  that  the  derivative  right  by  purchase  or  as- 
signment is  mentioned.  (Rev.  Stat.  sees.  2332,  2334.) 

In  addition  to  all  this,  it  is  difficult  to  perceive  what 
object  would  be  gained,  what  policy  subserved,  by  a  pro- 
hibition to  embrace  in  one  patent  contiguous  mining 
ground  taken  up  by  different  locations  and  subsequently 
purchased  and  held  by  one  individual.  He  can  hold  as 
many  locations  as  he  can  purchase,  and  rely  upon  his 
possessory  title.  He  is  protected  thereunder  as  completely 
as  if  he  held  a  patent  for  them  subject  to  the  condition 
of  certain  annual  expenditures  upon  them  in  labor  or 
improvements.  If  he  wishes,  however,  to  obtain  a  patent, 
he  must,  in  addition  to  other  things,  pay  the  government 
a  fee  of  five  dollars  an  acre,  a  sum  that  would  not  be 
increased  if  a  separate  patent  were  issued  for  each  loca- 
tion. 
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The  decision  of  this  court  upon  one  point  in  the  case 
of  Folk's  Lessees  v.  Wendell,  already  cited,  is  directly  ap- 
plicable here.  The  patent  to  the  defendants  in  that  case 
was  for  twenty-five  thousand  acres  of  land,  and  one  of 
the  objections  taken  was  that  it  was  void  because  the 
statute  of  North  Carolina  limited  an  entry  of  one  person 
to  five  thousand  acres.  But  the  statute  declared  that 
where  two  or  more  persons  had  entered,  or  should  after- 
wards enter,  lands  jointly,  or  where  two  or  more  persons 
agreed  to  have  their  entries  surveyed  jointly  in  one  or 
more  surveys,  the  surveyor  should  survey  the  same  ac- 
cordingly in  one  entire  survey.  It  was  contended  that  as 
the  statute  provided  for  entries  made  by  two  or  more 
persons  it  could  not  be  extended  to  the  case  of  distinct 
entries  belonging  to  the  same  person.  To  this  the  court 
replied  as  follows:  "For  this  distinction  it  is  impos- 
sible to  conceive  a  reason.  No  motive  can  be  imag- 
ined for  allowing  two  or  more  persons  to  unite  their 
entries  in  one  survey  which  does  not  apply  with  at  least 
as  much  force  for  allowing  a  single  person  to  unite  his 
entries,  adjoining  each  other,  in  one  survey.  It  appears  to 
the  court  that  the  case  comes  completely  within  the  spirit, 
and  is  not  opposed  by  the  letter,  of  the  law.  The  case 
provided  for  is  '  where  two  or  more  persons  agree  to  have 
their  entries  surveyed  jointly,'  &c.  Now,  this  does  not 
prevent  the  subsequent  assignment  of  the  entries  to  one 
of  the  parties;  and  the  assignment  is  itself  the  agreement 
of  the  assignor  that  the  assignee  may  survey  the  entries 
jointly  or  severally,  at  his  election.  The  court  is  of  opin- 
ion that,  under  a  sound  construction  of  this  law,  entries, 
which  might  be  joined  in  one  survey,  if  remaining  the 
property  of  two  or  more  persons,  may  be  joined,  though 
they  become  the  property  of  a  single  person."  The  ob- 
jection to  the  patent  by  reason  of  its  embracing  over  five 
thousand  acres  was  accordingly  overruled. 

By  a  provision  of  the  mining  act  of  1870,  still  in  force, 
two  or  more  persons,  or  association  of  persons,  having 
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contiguous  claims  of  any  size,  are  allowed  to  make  a  joint 
entry  thereof.  (Rev.  Stat.  sec.  2330.)  If  one  individual 
should  acquire  all  such  contiguous  claims  by  purchase,  no 
sound  reason  can  be  suggested  why  he  should  not  be 
equally  entitled  to  enter  them  all  by  one  entry  as  when 
they  were  held  by  the  original  parties.  To  quote  the 
language  of  the  case  cited :  "  No  motive  can  be  imagined 
for  allowing  two  or  more  persons  to  unite  their  entries  in 
one  survey  which  does  not  apply  with  at  least  as  much 
force  for  allowing  a  single  person  to  unite  his  entries  ad- 
joining each  other  in  one  survey." 

The  last  position  of  the  court  below,  that  the  owner  of 
contiguous  locations  who  seeks  a  patent  must  present  a 
separate  application  for  each,  and  obtain  a  separate  sur- 
vey, and  prove  that  upon  each  the  required  work  has  been 
performed,  is  as  untenable  as  the  rulings  already  consid- 
ered. The  object  in  allowing  patents  is  to  vest  the  fee 
in  the  miner,  and  thus  encourage  the  construction  of  per- 
manent works  for  the  development  of  the  mineral  re- 
sources of  the  country.  Requiring  a  separate  application 
for  each  location,  with  a  separate  survey  and  notice, 
where  several  adjoining  each  other  are  held  by  the  same 
individual,  would  confer  no  benefit  beyond  that  accruing 
to  the  land  officers  from  an  increase  of  their  fees.  The 
public  would  derive  no  advantage  from  it,  and  the  owner 
would  be  subjected  to  onerous  and  often  ruinous  burdens. 
The  services  of  an  attorney  are  usually  retained  when  a 
patent  is  sought,  and  the  expenses  attendant  upon  the 
proceeding  are  in  many  instances  very  great.  To  lessen 
these  as  much  as  possible  the  practice  has  been  common 
for  miners  to  consolidate,  by  conveyance  to  a  single 
person  or  an  association  or  company,  many  contiguous 
claims  into  one,  for  which  only  one  application  is  made 
and  of  which  only  one  survey  is  had.  Long  before  pat- 
ents were  allowed — indeed,  from  the  earliest  period  in 
which  mining  for  gold  and  silver  was  pursued  as  a  busi- 
ness— miners  were  in  the  habit  of  consolidating  adjoining 
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claims,  whether  they  consisted  of  one  or  more  original 
locations,  into  one,  for  convenience  and  economy  in  work- 
ing them.  It  was,  therefore,  very  natural,  when  patents 
were  allowed,  that  the  practice  of  presenting  a  single  ap- 
plication with  one  survey  of  the  whole  tract  should  pre- 
vail. It  was  at  the  outset,  and  has  ever  since  been,  ap- 
proved by  the  department,  and  its  propriety  has  never 
before  been  questioned.  Patents,  we  are  informed,  for 
mining  ground  of  the  value  of  many  millions  of  dollars, 
have  been  issued  upon  consolidated  claims,  nearly  all  of 
which  would  be  invalidated  if  the  positions  assumed  by 
the  defendants  could  be  sustained. 

It  was  urged  on  the  argument  that  a  patent  for  each 
location  was  required  to  prevent  a  monopoly  of  mining 
ground — to  prevent,  to  use  the  language  of  counsel,  the 
public  domain  from  being  "  monopolized  by  speculators." 
The  law  limiting  the  extent  of  mining  lands  which  an 
individual  may  locate  has  provided,  so  far  as  it  was 
deemed  wise,  against  an  accumulation  of  them  in  one 
person's  hands.  It  could  not  have  prohibited  the  sale  of 
the  location  of  an  individual  without  imposing  a  restric- 
tion injurious  to  his  interests,  and  in  many  instances 
destructive  of  the  whole  value  of  his  claim.  Every  one, 
at  all  familiar  with  our  mineral  regions,  knows  that  the 
great  majority  of  claims,  whether  on  lodes  or  on  placers, 
can  be  worked  advantageously  only  by  a  combination 
among  the  miners,  or  by  a  consolidation  of  their  claims 
through  incorporated  companies.  Water  is  essential  for 
the  working  of  mines,  and  in  many  instances  can  be  ob- 
tained only  from  great  distances,  by  means  of  canals, 
flumes,  and  aqueducts,  requiring  for  their  construction 
enormous  expenditures  of  money,  entirely  beyond  the 
means  of  a  single  individual.  Often,  too,  for  the  devel- 
opment of  claims,  streams  must  be  turned  from  their 
beds,  dams  built,  shafts  sunk  at  great  depth,  and  flumes 
constructed  to  carry  away  the  debris  of  the  mine.  In- 
deed, successful  mining,  whether  on  lode  claims  or  placer 
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claims,  can  seldom  be  prosecuted  without  an  amount  of 
capital  beyond  the  means  of  the  individual  miner. 

There  is  no  force  in  the  suggestion  that  a  separate  pat- 
ent for  each  location  is  necessary  to  insure  the  required 
expenditure  of  labor  upon  it.  The  statute  of  1872  pro- 
vides that  on  each  claim  subsequently  located,  until  a 
patent  is  issued  for  it,  there  shall  be  annually  expended 
in  labor  or  improvements  one  hundred  dollars,  and  on 
claims  previously  located  an  annual  expenditure  of  ten 
dollars  for  each  one  hundred  feet  in  length  along  the 
vein;  but  where  such  claims  are  held  "in  common,"  the 
expenditure  may  be  upon  any  one  vein.  As  these  pro- 
visions relate  to  expenditures  before  a  patent  is  issued, 
proof  of  them  will  be  a  matter  for  consideration  when 
application  for  the  patent  is  made.  It  is  not  perceived  in 
what  way  this  proof  can  be  changed  or  the  requirement 
affected,  whether  the  application  be  for  a  patent  for  one 
claim  or  for  several  claims  held  in  common.  Labor  and 
improvements,  within  the  meaning  of  the  statute,  are 
deemed  to  have  been  had  on  a  mining  claim,  whether  it 
consists  of  one  location  or  several,  when  the  labor  is  per- 
formed or  the  improvements  are  made  for  its  develop- 
ment, that  is,  to  facilitate  the  extraction  of  the  metals  it 
may  contain,  though  in  fact  such  labor  and  improve- 
ments may  be  on  ground  which  originally  constituted 
only  one  of  the  locations,  as  in  sinking  a  shaft,  or  be  at 
a  distance  from  the  claim  itself,  as  where  the  labor  is 
performed  for  the  turning  of  a  stream,  or  the  introduc- 
tion of  water,  or  where  the  improvement  consists  in  the 
construction  of  a  flume  to  carry  off  the  debris  or  waste 
material.  It  would  be  absurd  to  require  a  shaft  to  be 
sunk  on  each  location  in  a  consolidated  claim,  when  one 
shaft  would  suffice  for  all  the  locations ;  and  yet  that  is 
seriously  argued  by  counsel,  and  must  be  maintained  to 
uphold  the  judgment  below. 

The  statutes  provide  numerous  guards  against  the  eva- 
sion of  their  provisions  by  parties  seeking  a  mining  pat- 
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ent,  and  afford  an  opportunity  to  persons  in  the  neigh- 
borhood of  the  claim  to  come  forward  and  present  any 
objections  they  may  have  to  the  granting  of  the  patent 
desired.  By  sections  6  and  7  of  the  act  of  1872,  which 
constitute  sections  2325  and  2326  of  the  Revised  Statutes, 
the  procedure  which  a  party  seeking  a  patent,  whether 
an  individual  or  an  association  or  a  corporation,  must 
follow  is  prescribed : 

1st.  The  party  must  file  an  application  in  the  proper 
land  office  under  oath,  showing  a  compliance  with  the 
law,  together  with  a  plat  and  the  field-notes  of  the  claim, 
or  "  claims  in  common,"  made  by  or  under  the  direction 
of  the  surveyor-general  of  the  United  States,  showing  the 
boundaries  of  the  claim  or  claims,  which  must  be  dis- 
tinctly marked  by  monuments  on  the  ground. 

2d.  Previously,  however,  to  the  filing  of  the  applica- 
tion, the  claimant  must  post  a  copy  of  the  plat,  with  a 
notice  of  his  intended  application,  in  a  conspicuous  place 
on  the  land  embraced  in  it,  and  file  an  affidavit  of  at 
least  two  persons  that  such  notice  has  been  duly  posted 
with  a  copy  of  the  notice  in  the  land  office. 

3d.  When  such  application,  plat,  field-notes,  notice, 
and  affidavits  have  been  filed,  the  register  of  the  land 
office  is  required  to  publish  a  notice  of  the  application 
for  the  period  of  sixty  days,  in  a  newspaper,  to  be  desig- 
nated by  him,  nearest  to  the  claim,  and  post  such  notice 
in  his  office  for  the  same  period. 

4th.  The  claimant,  at  the  time  of  filing  his  application, 
or  at  any  time  thereafter  within  sixty  days,  is  required  to 
file  with  the  register  a  certificate  of  the  United  States 
surveyor-general  that  five  hundred  dollars'  worth  of  labor 
has  been  expended,  or  improvements  to  that  amount 
have  been  made,  upon  the  claim  by  himself  or  grantors ; 
that  the  plat  is  correct,  with  such  further  description,  by 
reference  to  natural  objects  or  permanent  monuments,  as 
shall  identify  the  claim,  and  furnish  an  accurate  descrip- 
tion to  be  incorporated  in  the  patent. 
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5th.  At  the  expiration  of  sixty  days  the  claimant  is 
required  to  file  his  affidavit  showing  that  the  plat  and 
notice  have  been  posted  in  a  conspicuous  place  on  the 
claim  during  the  period  of  publication.  If  no  adverse 
claim  shall  have  been  filed  with  the  register  and  receiver 
of  the  proper  land  office  within  the  sixty  days  of  publi- 
cation, it  is  then  to  be  assumed  that  the  applicant  is  en- 
titled to  a  patent  upon  the  payment  to  the  proper  officer 
of  five  dollars  per  acre,  and  that  no  adverse  claim  exists. 

6th.  The  statute  then  proceeds  to  declare  that  if  an  ad- 
verse claim  is  filed  during  the  period  of  publication,  it 
must  be  upon  the  oath  of  the  party  making  it,  and  must 
show  the  nature,  boundaries,  and  extent  of  such  adverse 
claim ;  and  all  proceedings,  except  the  publication  of  the 
notice  and  the  making  and  filing  of  the  affidavit,  shall 
be  thereupon  stayed  until  the  controversy  shall  have 
been  settled  by  a  decision  of  a  court  of  competent  juris- 
diction, or  the  adverse  claim  waived.  And  it  is  made  the 
duty  of  the  adverse  claimant,  within  thirty  days  after 
filing  his  claim,  to  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  the  question  of  the 
right  of  possession,  and  to  prosecute  the  same  with  rea- 
sonable diligence  to  final  judgment;  and  a  failure  to  do 
so  is  to  be  deemed  a  waiver  of  his  adverse  claim.  After 
judgment  has  been  rendered  in  such  proceedings,  the 
party  entitled  to  the  possession  of  the  claim,  or  any  por- 
tion of  it,  may  file  a  certified  copy  of  the  judgment-roll 
with  the  register  of  the  land  office,  together  with  a  certifi- 
cate of  the  surveyor-general  that  the  requisite  amount  of 
labor  has  been  expended  or  improvements  made  thereon, 
and  the  description  required  in  other  cases;  and  must 
pay  to  the  receiver  five  dollars  an  acre  for  his  claim,  to- 
gether with  the  proper  fees;  and  then  the  whole  proceed- 
ings and  the  judgment-roll  are  to  be  certified  by  the  reg- 
ister to  the  Commissioner  of  the  General  Land  Office, 
and  a  patent  thereupon  issued  for  the  claim,  or  such  por- 
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tlon  thereof  as  the  applicant,  by  the  decision  of  the  court, 
shall  appear  to  be  entitled  to. 

It  will  thus  be  seen  that  if  an  adverse  claim  is  made  to 
the  mining  ground  for  which  a  patent  is  sought,  its  va- 
lidity must  be  determined  by  a  local  court,  unless  it  be 
waived,  before  a  patent  can  be  issued.  There  would 
seem,  therefore,  to  be  more  cogent  reasons,  in  cases  where 
a  patent  for  such  ground  is  relied  upon,  to  maintain  the 
doctrine  which  we  have  declared,  that  it  cannot  be  as- 
sailed in  a  collateral  proceeding,  than  in  the  case  of  a 
patent  for  agricultural  land. 

But  it  is  unnecessary  to  pursue  the  subject  further.  The 
judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded  for  a  new  trial;  and  it  is 

So  ordered. 


The  doctrine  of  the  common  law  as  to  the  navigability  of  waters  not 
applicable  to  this  country.  Here  the  ebb  and  flow  of  the  tide  do  not 
constitute  the  usual  test  as  in  England,  or  any  test  at  all,  of  the  navi- 
gability of  waters.  The  test  by  which  to  determine  the  navigability 
of  our  rivers  is  found  in  their  navigable  capacity.  Those  rivers  are 
public  navigable  rivers  in  law  which  are  navigable  in  fact. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 


IN 


DELIVERED   BY 

MR.  JUSTICE  FIELD, 

At  December  Term,  1870.* 


Appeal  from  the  Circuit  Court  for  the  Western  District 
of  Michigan,  the  case  being  thus: 

The  act  of  July  7,  1838,  (5  Stat.  at  Large,  304,)  pro- 
vides, in  its  second  section,  that  it  shall  not  be  lawful  for 
the  owner,  master,  or  captain  of  any  vessel,  propelled  in 
whole  or  in  part  by  steam,  to  transport  any  merchandise 
or  passengers  upon  "  the  bays,  lakes,  rivers,  or  other  navi- 
gable waters  of  the  United  States,"  after  the  1st  of  Octo- 
ber of  that  year,  without  having  first  obtained  from  the 
proper  officer  a  license  under  existing  laws;  that  for 
every  violation  of  this  enactment  the  owner  or  owners  of 
the  vessel  shall  forfeit  and  pay  to  the  United  States  the 
sum  of  five  hundred  dollars;  and  that  for  this  sum  the 
vessel  engaged  shall  be  liable,  and  may  be  seized  and  pro- 

*  Reported  in  10  Wall.  557. 


ceeded  against  summarily  by  libel  in  the  District  Court 
of  the  United  States. 

The  act  of  August  30,  1852,  (10  Id.  61,)  which  is 
amendatory  of  the  act  of  July  7,  1838,  provides  for  the 
inspection  of  vessels  propelled  in  whole  or  in  part  by 
steam  and  carrying  passengers,  and  the  delivery  to  the 
collector  of  the  district  of  a  certificate  of  such  inspection, 
before  a  license,  register,  or  enrolment,  under  either  of 
the  acts,  can  be  granted,  and  declares  that  if  any  vessel 
of  this  kind  is  navigated  with  passengers  on  board,  with- 
out complying  with  the  terms  of  the  act,  the  owners  and 
the  vessel  shall  be  subject  to  the  penalties  prescribed  by 
the  second  section  of  the  act  of  1838. 

In  March,  1868,  the  Daniel  Ball,  a  vessel  propelled  by 
steam,  of  one  hundred  and  twenty -three  tons  burden,  was 
engaged  in  navigating  Grand  River,  in  the  State  of 
Michigan,  between  the  cities  of  Grand  Rapids  and  Grand 
Haven,  and  in  the  transportation  of  merchandise  and 
passengers  between  those  places,  without  having  been  in- 
spected or  licensed  under  the  laws  of  the  United  States ; 
and  to  recover  the  penalty,  provided  for  want  of  such  in- 
spection and  license,  the  United  States  filed  a  libel  in  the 
District  Court  for  the  Western  District  of  Michigan. 

The  libel,  as  amended,  described  Grand  River  as  a 
navigable  water  of  the  United  States;  and,  in  addition  to 
the  employment  stated  above,  alleged  that  in  such  em- 
ployment the  steamer  transported  merchandise,  shipped 
on  board  of  her,  destined  for  ports  and  places  in  States 
other  than  the  State  of  Michigan,  and  was  thus  engaged 
in  commerce  between  the  States. 

The  answer  of  the  owners,  who  appeared  in  the  case, 
admitted  substantially  the  employment  of  the  steamer  as 
alleged,  but  set  up  as  a  defence  that  Grand  River  was  not 
a  navigable  water  of  the  United  States,  and  that  the 
steamer  was  engaged  solely  in  domestic  trade  and  com- 
merce, and  was  not  engaged  in  trade  or  commerce  be- 


tween  two  or  more  States,  or  in  any  trade  by  reason  of 
which  she  was  subject  to  the  navigation  laws  of  the 
United  States,  or  was  required  to  be  inspected  and  li- 
censed. 

It  was  admitted,  by  stipulation  of  the  parties,  that  the 
steamer  was  employed  in  the  navigation  of  Grand  River 
between  the  cities  of  Grand  Rapids  and  Grand  Haven, 
and  in  the  transportation  of  merchandise  and  passengers 
between  those  places;  that  she  was  not  enrolled  and 
licensed  for  the  coasting  trade;  that  some  of  the  goods 
that  she  shipped  at  Grand  Rapids  and  carried  to  Grand 
Haven  were  destined  and  marked  for  places  in  other 
States  than  Michigan,  and  that  some  of  the  goods  which 
she  shipped  at  Grand  Haven  came  from  other  States  and 
were  destined  for  places  within  that  State. 

It  was  also  admitted  that  the  steamer  was  so  constructed 
as  to  draw  only  two  feet  of  water,  and  was  incapable  of 
navigating  the  waters  of  Lake  Michigan ;  that  she  was  a 
common  carrier  between  the  cities  named,  but  did  not 
run  in  connection  with  or  in  continuation  of  any  line  of 
steamers  or  vessels  on  the  lake,  or  any  line  of  railway  in 
the  State,  although  there  were  various  lines  of  steamers 
and  other  vessels  running  from  places  in  other  States  to 
Grand  Haven  carrying  merchandise,  and  a  line  of  railway 
was  running  from  Detroit  which  touched  at  both  of  the 
cities  named. 

The  District  Court  dismissed  the  libel.  The  Circuit 
Court  reversed  this  decision,  and  gave  a  decree  for  the 
penalty  demanded. 

From  this  decree  the  case  was  brought  by  appeal  to  this 
court. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

Two  questions  are  presented  in  this  case  for  our  deter- 
mination. 


First,  whether  the  steamer  was  at  the  time  designated 
in  the  libel  engaged  in  transporting  merchandise  and 
passengers  on  a  navigable  water  of  the  United  States 
within  the  meaning  of  the  acts  of  Congress;  and, 

Second,  whether  those  acts  are  applicable  to  a  steamer 
engaged  as  a  common  carrier  between  places  in  the  same 
State,  when  a  portion  of  the  merchandise  transported  by 
her  is  destined  to  places  in  other  States,  or  comes  from 
places  without  the  State,  she  not  running  in  connection 
with  or  in  continuation  of  any  line  of  steamers  or  other 
vessels,  or  any  railway  line  leading  to  or  from  another 
State. 

Upon  the  first  of  these  questions  we  entertain  no  doubt. 
The  doctrine  of  the  common  law  as  to  the  navigability  of 
waters  has  no  application  in  this  country.  Here  the  ebb 
and  flow  of  the  tide  do  not  constitute  the  usual  test,  as  in 
England,  or  any  test  at  all  of  the  navigability  of  waters. 
There  no  waters  are  navigable  in  fact,  or  at  least  to  any 
considerable  extent,  which  are  not  subject  to  the  tide,  and 
from  this  circumstance  tide  water  and  navigable  water 
there  signify  substantially  the  same  thing.  But  in  this 
country  the  case  is  widely  different.  Some  of  our  rivers 
are  as  navigable  for  many  hundred  of  miles  above  as  they 
are  below  the  limits  of  tide  water,  and  some  of  them  are 
navigable  for  great  distances  by  large  vessels,  which  are 
not  even  affected  by  the  tide  at  any  point  during  their 
entire  ength.  (The  Genesee  Chief,  12  How.  457;  Hine  v. 
Trevor,  4  Wall.  555.)  A  different  test  must,  therefore, 
be  applied  to  determine  the  navigability  of  our  rivers, 
and  that  is  found  in  their  navigable  capacity.  Those 
rivers  must  be  regarded  as  public  navigable  rivers  in  law 
which  are  navigable  in  fact.  And  they  are  navigable 
in  fact  when  they  are  used,  or  are  susceptible  of  being 
used,  in  their  ordinary  condition,  as  highways  for  com- 
merce, over  which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and  travel  on 


water.  And  they  constitute  navigable  waters  of  the  United 
States  within  the  meaning  of  the  acts  of  Congress,  in  con- 
tradistinction from  the  navigable  waters  ef  the  States, 
when  they  form  in  their  ordinary  condition  by  them- 
selves, or  by  uniting  with  other  waters,  a  continued  high- 
way over  which  commerce  is  or  may  be  carried  on  with 
other  States  or  foreign  countries  in  the  customary  modes 
in  which  such  commerce  is  conducted  by  water. 

If  we  apply  this. test  to  Grand  River,  the  conclusion 
follows  that  it  must  be  regarded  as  a  navigable  water  of 
the  United  States.  From  the  conceded  facts  in  the  case 
the  stream  is  capable  of  bearing  a  steamer  of  one  hundred 
and  twenty-three  tons  burden,  laden  with  merchandise 
and  passengers,  as  far  as  Grand  Rapids,  a  distance  of 
forty  miles  from  its  mouth  in  Lake  Michigan.  And  by 
its  junction  with  the  lake  it  forms  a  continued  highway 
for  commerce,  both  with  other  States  and  with  foreign 
countries,  and  is  thus  brought  under  the  direct  control  of 
Congress  in  the  exercise  of  its  commercial  power. 

That  power  authorizes  all  appropriate  legislation  for 
the  protection  or  advancement  of  either  interstate  or  for- 
eign commerce,  and  for  that  purpose  such  legislation  as 
will  insure  the  convenient  and  safe  navigation  of  all  the 
navigable  waters  of  the  United  States,  whether  that  leg- 
islation consists  in  requiring  the  removal  of  obstructions 
to  their  use,  in  prescribing  the  form  and  size  of  the  ves- 
sels employed  upon  them,  or  in  subjecting  the  vessels  to 
inspection  and  license,  in  order  to  insure  their  proper 
construction  and  equipment.  "The  power  to  regulate 
commerce,"  this  court  said  in  Oilman  v.  Philadelphia,  (3 
Wall.  724,)  "comprehends  the  control  for  that  purpose, 
and  to  the  extent  necessary,  of  all  navigable  waters  of 
the  United  States  which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this  purpose  they  are 
the  public  property  of  the  nation,  and  subject  to  all  the 
requisite  legislation  of  Congress." 


But  it  is  contended  that  the  steamer  Daniel  Ball  was 
only  engaged  in  the  internal  commerce  of  the  State  of 
Michigan,  and  was  not,  therefore,  required  to  be  inspected 
or  licensed,  even  if  it  be  conceded  that  Grand  River  is  a 
navigable  water  of  the  United  States;  and  this  brings  us 
to  the  consideration  of  the  second  question  presented. 

There  is  undoubtedly  an  internal  commerce  which  is 
subject  to  the  control  of  the  States.  The  power  delegated 
to  Congress  is  limited  to  commerce  "among  the  several 
States,"  with  foreign  nations,  and  with  the  Indian  tribes. 
This  limitation  necessarily  excludes  from  Federal  control 
all  commerce  not  thus  designated,  and  of  course  that 
commerce  which  is  carried  on  entirely  within  the  limits 
of  a  State,  and  does  not  extend  to  or  affect  other  States. 
(Gibbons  v.  Ogden,  9  Wheat.  194,  195.)  In  this  case  it  is 
admitted  that  the  steamer  was  engaged  in  shipping  and 
transporting  down  Grand  River  goods  destined  and 
marked  for  other  States  than  Michigan,  and  in  receiving 
and  transporting  up  the  river  goods  brought  within  the 
State  from  without  its  limits;  .but  inasmuch  as  her  agency 
in  the  transportation  was  entirely  within  the  limits  of  the 
State,  and  she  did  not  run  in  connection  with,  or  in  con- 
tinuation of,  any  line  of  vessels  or  railway  leading  to  other 
States,  it  is  contended  that  she  was  engaged  entirely  in 
domestic  commerce.  But  this  conclusion  does  not  follow. 
So  far  as  she  was  employed  in  transporting  goods  destined 
for  other  States,  or  goods  brought  from  without  the  limits 
of  Michigan  and  destined  to  places  within  that  State j  she 
was  engaged  in  commerce  between  the  States,  and  how- 
ever limited  that  commerce  may  have  been,  she  was,  so 
far  as  it  went,  subject  to  the  legislation  of  Congress.  She 
was  employed  as  an  instrument  of  that  commerce;  for 
whenever  a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  State  to  another,  commerce  in  that  com- 
modity between  the  States  has  commenced.  The  fact  that 
several  different  and  independent  agencies  are  employed 


in  transporting  the  commodity,  some  acting  entirely  in 
one  State  and  some  acting  through  two  or  more  States, 
does  in  no  respect  affect  the  character  of  the  transaction. 
To  the  extent  in  which  each  agency  acts  in  that  trans- 
portation, it  is  subject  to  the  regulation  of  Congress. 

It  is  said  that  if  the  position  here  asserted  be  sustained, 
there  is  no  such  thing  as  the  domestic  trade  of  a  State; 
that  Congress  may  take  the  entire  control  of  the  com- 
merce of  the  country,  and  extend  its  regulations  to  the 
railroads  within  a  State  on  which  grain  or  fruit  is  trans- 
ported to  a  distant  market. 

We  answer  that  the  present  case  relates  to  transporta- 
tion on  the  navigable  waters  of  the  United  States,  and 
we  are  not  called  upon  to  express  an  opinion  upon  the 
power  of  Congress  over  interstate  commerce  when  carried 
on  by  land  transportation.  And  we  answer  further,  that 
we  are  unable  to  draw  any  clear  and  distinct  line  between 
the  authority  of  Congress  to  regulate  an  agency  employed 
in  commerce  between  the  States,  when  that  agency  ex- 
tends through  two  or  more  States,  and  when  it  is  confined 
in  its  action  entirely  within  the  limits  of  a  single  State. 
If  its  authority  does  not  extend  to  an  agency  in  such 
commerce,  when  that  agency  is  confined  within  the 
limits  of  a  State,  its  entire  authority  over  interstate  com- 
merce may  be  defeated.  Several  agencies  combining, 
each  taking  up  the  commodity  transported  at  the 
boundary  line  at  one  end  of  a  State,  and  leaving  it  at  the 
boundary  line  at  the  other  end,  the  Federal  jurisdiction 
would  be  entirely  ousted,  and  the  constitutional  provision 
would  become  a  dead  letter. 

We  perceive  no  error  in  the  record,  and  the  decree  of 
the  Circuit  Court  must  be  Affirmed. 


The  power  to  regulate  commerce  is  vested  in  Congress  to  insure  uniformity  of 
commercial  regulations  against  discriminating  State  legislation — and  covers 
property  transported  as  an  article  of  commerce  from  foreign  countries  or 
among  the  States,  protecting  it  from  hostile  or  interfering  State  legislation 
until  it  has  mingled  with  and  become  a  part  of  the  general  property  of  the 
country,  and,  even  after  it  has  entered  a  State,  from  any  burden  imposed  by 
reason  of  its  foreign  origin. 


OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

WEI/TON    vs.   STATE    OF    MISSOURI, 

Delivered  at  October  Term,  1875* 
BY 

MR.  JUSTICE: 


One  Welton  was  indicted,  tried,  and  convicted  in  the 
Circuit  Court  for  the  county  of  Henry,  in  the  State  of 
Missouri,  for  selling  goods  without  a  license. 

The  first  section  of  the  statute  under  which  the  in- 
dictment was  found  is  as  follows : 

"  Whoever  shall  deal  in  the  selling  of  patent  or  other 
medicines,  goods,  wares,  or  merchandise,  except  books, 
charts,  maps,  and  stationery,  which  are  not  the  growth, 
produce,  or  manufacture  of  this  State,  by  going  from  place 
to  place  to  sell  the  same,  is  declared  to  be  a  peddler." 

The  other  sections  prohibit  a  person  dealing  as  a  ped- 
dler without  license,  and  impose  a  penalty  therefor,  and 
prescribe  the  rate  of  charge  for  such  license.  No  license 
is  required  for  selling, "  by  going  from  place  to  place,"  the 
growth,  produce,  or  manufacture  of  the  State. 

*  Reported  in  91  U.  S.  275. 


The  Supreme  Court,  on  appeal,  affirmed  the  decision  of 
the  Circuit  Court,  on  the  ground  that  the  statute  applied 
solely  to  the  internal  commerce  of  the  State,  and  made 
no  discrimination  against  citizens  of  other  States,  but 
merely  imposed  a  tax  upon  a  calling  or  a  profession,  and 
neither  directly  nor  indirectly  upon  property. 

The  judgment  was  brought  to  this  court  for  review  on 
writ  of  error. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Su- 
preme Court  of  Missouri,  and  involves  a  consideration  of 
the  validity  of  a  statute  of  that  State,  discriminating  in 
favor  of  goods,  wares,  and  merchandise  which  are  the 
growth,  product,  or  manufacture  of  the  State,  and  against 
those  which  are  the  growth,  product,  or  manufacture  of 
other  States  or  countries,  in  the  conditions  upon  which 
their  sale  can  be  made  by  travelling  dealers.  The  plain- 
tiff in  error  was  a  dealer  in  sewing-machines  which  were 
manufactured  without  the  State  of  Missouri,  and  went 
from  place  to  place  in  the  State  selling  them  without  a 
license  for  that  purpose.  For  this  offence  he  was  indicted 
and  convicted  in  one  of  the  Circuit  Courts  of  the  State, 
and  was  sentenced  to  pay  a  fine  of  fifty  dollars,  and  to  be 
committed  until  the  same  was  paid.  On  appeal  to  the 
Supreme  Court  of  the  State,  the  judgment  was  affirmed. 

The  statute  under  which  the  conviction  was  had  de- 
clares that  whoever  deals  in  the  sale  of  goods,  wares,  or 
merchandise,  except  books,  charts,  maps,  and  stationery, 
which  are  not  the  growth,  produce,  or  manufacture  of  the 
State,  by  going  from  place  to  place  to  sell  the  same,  shall 
be  deemed  a  peddler;  and  then  enacts  that  no  person 
shall  deal  as  a  peddler  without  a  license,  and  prescribes 
the  rates  of  charge  for  the  licenses,  these  varying  accord- 
ing to  the  manner  in  which  the  business  is  conducted, 
whether  by  the  party  carrying  the  goods  himself  on  foot, 


or  by  the  use  of  beasts  of  burden,  or  by  carts  or  other 
land  carriage,  or  by  boats  or  other  river  vessels.  Penal- 
ties are  imposed  for  dealing  without  the  license  prescribed. 
No  license  is  required  for  selling  in  a  similar  way,  by  go- 
ing from  place  to  place  in  the  State,  goods  which  are  the 
growth,  product,  or  manufacture  of  the  State. 

The  license  charge  exacted  is  sought  to  be  maintained 
as  a  tax  upon  a  calling.  It  was  held  to  be  such  a  tax  by 
the  Supreme  Court  of  the  State;  a  calling,  says  the  court, 
which  is  limited  to  the  sale  of  merchandise  not  the 
growth  or  product  of  the  State. 

The  general  power  of  the  State  to  impose  taxes  in  the 
way  of  licenses  upon  all  pursuits  and  occupations  within 
its  limits  is  admitted,  but,  like  all  other  powers,  must  be 
exercised  in  subordination  to  the  requirements  of  the  Fed- 
eral Constitution.  Where  the  business  or  occupation  con- 
sists in  the  sale  of  goods,  the  license  tax  required  for  its 
pursuit  is  in  effect  a  tax  upon  the  goods  themselves.  If 
such  a  tax  be  within  the  power  of  the  State  to  levy,  it 
matters  not  whether  it  be  raised  directly  from  the  goods, 
or  indirectly  from  them  through  the  license  to  the  dealer; 
but,  if  such  a  tax  conflict  with  any  power  vested  in  Con- 
gress by  the  Constitution  of  the  United  States,  it  will  not 
be  any  the  less  invalid  because  enforced  through  the  form 
of  a  personal  license. 

In  the  case  of  Brown  v.  Maryland,  (12  Wheat.  425,  444,) 
the  question  arose,  whether  an  act  of  the  legislature  of 
Maryland,  requiring  importers  of  foreign  goods  to  pay 
the  State  a  license  tax  before  selling  them  in  the  form 
and  condition  in  which  they  were  imported,  was  valid 
and  constitutional.  It  was  contended  that  the  tax  was 
not  imposed  on  the  importation  of  foreign  goods,  but 
upon  the  trade  and  occupation  of  selling  such  goods  by 
wholesale  after  they  were  imported.  It  was  a  tax,  said 
the  counsel,  upon  the  profession  or  trade  of  the  party 
when  that  trade  was  carried  on  within  the  State,  and  was 
laid  upon  the  same  principle  with  the  usual  taxes  upon 


retailers  or  inn-keepers,  or  hawkers  and  peddlers,  or  upon 
any  other  trade  exercised  within  the  State.  But  the 
court  in  its  decision  replied,  that  it  was  impossible  to 
conceal  the  fact  that  this  mode  of  taxation  was  only 
varying  the  form  without  varying  the  substance;  that 
a  tax  on  the  occupation  of  an  importer  was  a  tax  on 
importation,  and  must  add  to  the  price  of  the  article, 
and  be  paid  by  the  consumer  or  by  the  importer 
himself  in  like  manner  as  a  direct  duty  on  the 
article  itself.  Treating  the  exaction  of  the  license 
tax  from  the  importer  as  a  tax  on  the  goods  imported, 
the  court  held  that  the  act  of  Maryland  was  in  conflict 
with  the  Constitution;  with  the  clause  prohibiting  a  State, 
without  the  consent  of  Congress,  from  laying  any  impost 
or  duty  on  imports  or  exports;  and  with  the  clause  in- 
vesting Congress  with  the  power  to  regulate  commerce 
with  foreign  nations. 

So,  in  a  like  manner,  the  license  tax  exacted  by  the 
State  of  Missouri  from  dealers  in  goods  which  are  not 
the  product  or  manufacture  of  the  State,  before  they  can 
be  sold  from  place  to  place  within  the  State,  must  be  re- 
garded as  a  tax  upon  such  goods  themselves;  and  the 
question  presented  is,  whether  legislation  thus  discrimi- 
nating against  the  products  of  other  States  in  the  condi- 
tions of  their  sale  by  a  certain  class  of  dealers  is  valid 
under  the  Constitution  of  the  United  States.  It  was  con- 
tended in  the  State  courts,  and  it  is  urged  here,  that  this 
legislation  violates  that  clause  of  the  Constitution  which 
declares  that  Congress  shall  have  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
States.  The  power  to  regulate  conferred  by  that  clause 
upon  Congress  is  one  without  limitation ;  and  to  regulate 
commerce  is  to  prescribe  rules  by  which  it  shall  be  gov- 
erned, that  is,  the  conditions  upon  which  it  shall  be  con- 
ducted; to  determine  how  far  it  shall  be  free  and  untram- 
melled, how  far  it  shall  be  burdened  by  duties  and  im- 
posts, and  how  far  it  shall  be  prohibited. 


Commerce  is  a  term  of  the  largest  import.  It  compre- 
hends intercourse  for  the  purposes  of  trade  in  any  and 
all  its  forms,  including  the  transportation,  purchase,  sale, 
and  exchange  of  commodities  between  the  citizens  of  our 
country  and  the  citizens  or  subjects  of  other  countries, 
and  between  the  citizens  of  different  States.  The  power 
to  regulate  it  embraces  all  the  instruments  by  which  such 
commerce  may  be  conducted.  So  far  as  some  of  these 
instruments  are  concerned,  and  some  subjects  which  are 
local  in  their  operation,  it  has  been  held  that  the  States 
may  provide  regulations  until  Congress  acts  with  reference 
to  them ;  but  where  the  subject  to  which  the  power  ap- 
plies is  national  in  its  character,  or  of  such  a  nature  as  to 
admit  of  uniformity  of  regulation,  the  power  is  exclusive 
of  all  State  authority. 

It  will  not  be  denied  that  that  portion  of  commerce 
with  foreign  countries  and  between  the  States  which  con- 
sists in  the  transportation  and  exchange  of  commodities 
is  of  national  importance,  and  admits  and  requires  uni- 
formity of  regulation.  The  very  object  of  investing  this 
power  in  the  general  government  was  to  insure  this  uni- 
formity against  discriminating  State  legislation.  The 
depressed  condition  of  commerce  and  the  obstacles  to  its 
growth  previous  to  the  adoption  of  the  Constitution,  from 
the  want  of  some  single  controlling  authority,  has  been 
frequently  referred  to  by  this  court  in  commenting  upon  the 
power  in  question.  "  It  was  regulated,"  says  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  in  Brown  v.  Mary- 
land, "  by  foreign  nations,  with  a  single  view  to  their  own 
interests;  and  our  disunited  efforts  to  counteract  their 
restrictions  were  rendered  impotent  by  want  of  combina- 
tion. Congress,  indeed,  possessed  the  power  of  making 
treaties;  but  the  inability  of  the  Federal  government  to 
enforce  them  became  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.  Those  who  felt  the  injury  aris- 
ing from  this  state  of  things,  and  those  who  were  capable 
of  estimating  the  influence  of  commerce  on  the  prosperity 


of  nations,  perceived  the  necessity  of  giving  the  control 
over  this  important  subject  to  a  single  government.  It 
may  be  doubted  whether  any  of  the  evils  proceeding 
from  the  feebleness  of  the  Federal  government  contributed 
more  to  that  great  revolution  which  introduced  the  present 
system  than  the  deep  and  general  conviction  that  com- 
merce ought  to  be  regulated  by  Congress."  (12  Wheat. 
446.) 

The  power  which  insures  uniformity  of  commercial 
regulation  must  cover  the  property  which  is  transported 
as  an  article  of  commerce  from  hostile  or  interfering  legis- 
lation, until  it  has  mingled  with  and  become  a  part  of 
the  general  property  of  the  country,  and  subjected  like  it 
to  similar  protection,  and  to  no  greater  burdens.  If,  at 
any  time  before  it  has  thus  become  incorporated  into  the 
mass  of  property  of  the  State  or  nation,  it  can  be  subjected 
to  any  restrictions  by  State  legislation,  the  object  of  in- 
vesting the  control  in  Congress  may  be  entirely  defeated. 
If  Missouri  can  require  a  license  tax  for  the  sale  by  trav- 
elling dealers  of  goods  which  are  the  growth,  product,  or 
manufacture  of  other  States  or  countries,  it  may  require 
such  license  tax  as  a  condition  of  their  sale  from  ordinary 
merchants,  and  the  amount  of  the  tax  will  be  a  matter 
resting  exclusively  in  its  discretion. 

The  power  of  the  State  to  exact  a  license  tax  of  any 
amount  being  admitted,  no  authority  would  remain 
in  the  United  States  or  in  this  court  to  control  its  action, 
however  unreasonable  or  oppressive.  Imposts  operating 
as  an  absolute  exclusion  of  the  goods  would  be  possible, 
and  all  the  evils  of  discriminating  State  legislation,  favor- 
able to  the  interests  of  one  State  and  injurious  to  the  in- 
terests of  other  States  and  countries,  which  existed  previ- 
ous to  the  adoption  of  the  Constitution,  might  follow,  and 
the  experience  of  the  last  fifteen  years  shows  would  fol- 
low, from  the  action  of  some  of  the  States. 

There  is  a  difficulty,  it  is  true,  in  all  cases  of  this  char- 
acter, in  drawing  the  line  precisely  where  the  commercial 


power  of  Congress  ends  and  the  power  of  the  State  begins. 
A  similar  difficulty  was  felt  by  this  court,  in  Brown  v. 
Maryland,  in  drawing  the  line  of  distinction  between  the 
restriction  upon  the  power  of  the  States  to  lay  a  duty  on 
imports,  and  their  acknowledged  power  to  tax  persons 
and  property;  but  the  court  observed,  that  the  two, 
though  quite  distinguishable  when  they  do  not  approach 
each  other,  may  yet,  like  the  intervening  colors  between 
white  and  black,  approach  so  nearly  as  to  perplex  the 
understanding,  as  colors  perplex  the  vision  in  marking 
the  distinction  between  them;  but  that, as  the  distinction 
exists,  it  must  be  marked  as  the  cases  arise.  And  the 
court,  after  observing  that  it  might  be  premature  to  state 
any  rule  as  being  universal  in  its  application,  held,  that, 
when  the  importer  had  so  acted  upon  the  thing  imported 
that  it  had  become  incorporated  and  mixed  up  with  the 
mass  of  property  in  the  country,  it  had  lost  its  distinctive 
character  as  an  import,  and  become  subject  to  the  taxing 
power  of  the  State;  but  that,  while  remaining  the  prop- 
erty of  the  importer  in  his  warehouse  in  the  original 
form  and  package  in  which  it  was  imported,  the  tax  upon 
it  was  plainly  a  duty  on  imports  prohibited  by  the  Con- 
stitution. 

Following  the  guarded  language  of  the  court  in  that 
case,  we  observe  here,  as  was  observed  there,  that  it  would 
be  premature  to  state  any  rule  which  would  be  universal 
in  its  application  to  determine  when  the  commercial  power 
of  the  Federal  government  over  a  commodity  has  ceased, 
and  the  power  of  the  State  has  commenced.  It  is  sufficient 
to  hold  now  that  the  commercial  power  continues  until 
the  commodity  has  ceased  to  be  the  subject  of  discrimi- 
nating legislation  by  reason  of  its  foreign  character. 
That  power  protects  it,  even  after  it  has  entered  the  State, 
from  any  burdens  imposed  by  reason  of  its  foreign  origin. 
The  act  of  Missouri  encroaches  upon  this  power  in  this 
respect,  and  is,  therefore,  in  our  judgment,  unconstitu- 
tional and  void. 
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The  fact  that  Congress  has  not  seen  fit  to  prescribe  any 
specific  rules  to  govern  interstate  commerce  does  not 
affect  the  question.  Its  inaction  on  this  subject,  when 
considered  with  reference  to  its  legislation  with  respect  to 
foreign  commerce,  is  equivalent  to  a  declaration  that 
interstate  commerce  shall  be  free  and  untrammelled.  As 
the  main  object  of  that  commerce  is  the  sale  and  exchange 
of  commodities,  the  policy  thus  established  would  be  de- 
feated by  discriminating  legislation  like  that  of  Missouri. 

The  views  here  expressed  are  not  only  supported  by 
the  case  of  Brown  v.  Maryland,  already  cited,  but  also  by 
the  case  of  Woodruff  v.  Par/mm,  (8  Wall.  123,)  and  the 
case  of  the  State  Freight  Tax,  (15  Wall.  232.)  In  the  case 
of  Woodruff  v.  Parham,  Mr.  Justice  Miller,  speaking  for 
the  court,  after  observing,  with  respect  to  the  law  of  Ala- 
bama then  under  consideration,  that  there  was  no  attempt 
to  discriminate  injuriously  against  the  products  of  other 
States  or  the  rights  of  their  citizens,  and  the  case  was  not, 
therefore,  an  attempt  to  fetter  commerce  among  the  States, 
or  to  deprive  the  citizens  of  other  States  of  any  privilege 
or  immunity,  said:  "But  a  law  having  such  operation 
would,  in  our  opinion,  be  an  infringement  of  the  provis- 
ions of  the  Constitution  which  relate  to  those  subjects, 
and  therefore  void." 

The  judgment  of  the  Supreme  Court  of  the  State  of  Missouri 
must  be  reversed,  and  the  cause  remanded,  with  directions  to 
enter  a  judgment  reversing  the  judgment  of  the  Circuit  Court, 
and  directing  that  court  to  discharge  the  defendant  from  im- 
prisonment, and  suffer  him  to  depart  without  day. 


In  what  cases  the  power  of  Congress  to  regulate  commerce  is 
exclusive,  and  in  what  cases  State  legislation  in  aid  of  commerce 
is  permissible — considered. 


OPITSTIOTsT 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

COUNTY    OF    MOBILE    vs.   KIMBALL, 

Delivered  at  October  Term,  1880,* 
BY 

MR.  JUSTICK    FIELD. 


1.  The  power  conferred  upon  Congress  by  the  commerce  clause  of  the 

Constitution  is  exclusive,  so  far  as  it  relates  to  matters  within  its 
purview  which  are  national  in  their  character  and  admit  or  require 
uniformity  of  regulation  affecting  all  the  States.  That  clause  was 
adopted  in  order  to  secure  such  uniformity  against  discriminating 
State  legislation. 

2.  Commerce  with  foreign  countries  and  among  the  States,  strictly  con- 

sidered, consists  in  intercourse  and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale,  and  exchange  of  commodities. 
To  regulate  it,  as  thus  defined,  there  must  be  only  one  system  of 
rules,  applicable  alike  to  the  whole  country,  which  Congress  alone 
can  prescribe. 

3.  State  legislation  is  not  forbidden  touching  matters  either  local  in  their 

nature  or  operation,  or  intended  to  be  mere  aids  to  commerce,  for 
which  special  regulations  can  more  effectually  provide,  such  as  harbor 
pilotage,  beacons,  buoys,  and  the  improvement  of  harbors,  bays,  and 
navigable  rivers  within  a  State,  if  their  free  navigation  under  the 

*  Reported  in  102  U.  S.  Reports,  691. 


laws  of  the  United  States  be  not  thereby  impaired.  Congress,  by  its 
non-action  in  such  matters,  virtually  declares  that,  for  the  time  being 
and  until  it  deems  fit  to  act,  they  may  be  controlled  by  State  au- 
thority. The  act  of  the  State  of  Alabama,  entitled  "An  act  to  pro- 
vide for  the  improvement  of  the  river,  bay,  and  harbor  of  Mobile," 
approved  February  16,  1867,  is,  therefore,  not  in  conflict  with  the 
Constitution. 

4.  The  provision  for  issuing  bonds  by  the  president  and  commissioners  of 
revenue  of  Mobile  County  is  not  a  taking  of  private  property  for 
public  use,  within  the  meaning  of  the  Constitution  of  Alabama,  nor 
can  it  be  declared  invalid,  although  it  may  impose  upon  one  county 
the  expense  of  an  improvement  in  which  the  whole  State  is  in- 
terested. 

This  case  was  brought  to  the  Supreme  Court  on  appeal 
from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Alabama. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  several  positions  taken  by  the  appellant  for  the 
reversal  of  the  decree  of  the  Circuit  Court  may  be  resolved 
into  these  four:  1st,  that  the  act  of  the  legislature  of  Ala- 
bama of  February  16,  1867,  "to  provide  for  the  improve- 
ment of  the  river,  bay,  and  harbor  of  Mobile,"  is  invalid, 
in  that  it  conflicts  with  the  commercial  power  vested  in 
Congress;  2d,  that  if  the  act  be  not,  for  this  reason,  in- 
valid, the  expenses  for  the  work  authorized  by  it  could 
not,  under  the  constitution  of  the  State  then  in  force,  be 
imposed  upon  the  county  of  Mobile,  the  work  being  for 
the  benefit  of  the  whole  State;  3d,  that  the  right  of  the 
complainants  to  relief  is  barred  by  a  previous  adjudication 
in  the  courts  of  the  State  against  their  claim ;  and,  4th, 
that  the  case  presented  by  the  bill  is  not  one  for  the  cog- 
nizance of  a  court  of  equity.  Each  of  these  positions 
merits  special  consideration. 

1.  The  act  of  February  16,  1867,  created  a  board  of 
commissioners  for  the  improvement  of  the  river,  harbor, 
and  bay  of  Mobile,  and  required  the  president  of  the  com- 
missioners of  revenue  of  Mobile  County  to  issue  bonds  to 
the  amount  of  $1,000,000,  and  deliver  them,  when  called 


for,  to  the  board,  to  meet  the  expenses  of  the  work  directed. 
The  board  was  authorized  to  apply  the  bonds,  or  their 
proceeds,  to  the  cleaning  out,  deepening,  and  widening 
of  the  river,  harbor,  and  bay  of  Mobile,  or  any  part  there- 
of, or  to  the  construction  of  an  artificial  harbor  in  addi- 
tion to  such  improvement. 

In  June,  1872,  the  board  of  commissioners  entered  into 
a  contract  with  the  complainants,  Kimball  and  Slaughter, 
to  dredge  and  cut  a  channel  through  a  designated  bar  in 
the  bay,  of  specified  width,  depth,  and  distance,  at  a 
named  price  per  cubic  yard  of  material  excavated  and  re- 
moved, and  to  receive  in  payment  the  bonds  of  the  county, 
issued  under  the  act  mentioned,  at  the  rate  of  82J  cents 
on  the  dollar.  In  pursuance  of  this  contract,  the  work 
agreed  upon  was  at  once  undertaken  by  the  complainants, 
and  was  completed  by  them  in  March,  1873,  and  accepted 
by  the  board  through  its  authorized  engineer.  The  amount 
due  to  them  was  paid,  with  the  exception  of  seventeen 
bonds.  The  board  gave  them  a  certificate  that  they  were 
entitled  to  that  number  of  bonds,  and,  after  some  delay, 
delivered  eleven  to  them.  It  is  to  obtain  a  delivery  of  the 
remaining  six,  or  payment  of  their  value,  that  the  present 
suit  is  brought. 

The  objection  that  the  law  of  the  State,  in  authorizing 
the  improvement  of  the  harbor  of  Mobile,  trenches  upon 
the  commercial  power  of  Congress,  assumes  an  exclusion 
of  State  authority  from  all  subjects  in  relation  to  which 
that  power  may  be  exercised,  not  warranted  by  the  ad- 
judications of  this  court,  notwithstanding  the  strong  ex- 
pressions used  by  some  of  its  judges.  That  power  is 
indeed  without  limitation.  It  authorizes  Congress  to  pre- 
scribe the  conditions  upon  which  commerce  in  all  its 
forms  shall  be  conducted  between  our  citizens  and  the 
citizens  or  subjects  of  other  countries,  and  between  the 
citizens  of  the  several  States,  and  to  adopt  measures  to 
promote  its  growth  and  insure  its  safety.  And  as  com- 
merce embraces  navigation,  the  improvement  of  harbors 


and  bays  along  our  coast,  and  of  navigable  rivers  within 
the  States  connecting  with  them,  falls  within  the  power. 
The  subjects,  indeed,  upon  which  Congress  can  act  under 
this  power  are  of  infinite  variety,  requiring  for  their  suc- 
cessful management  different  plans  or  modes  of  treat- 
ment. Some  of  them  are  national  in  their  character,  and 
admit  and  require  uniformity  of  regulation,  affecting  alike 
all  the  States;  others  are  local,  or  are  mere  aids  to  com- 
merce, and  can  only  be  properly  regulated  by  provisions 
adapted  to  their  special  circumstances  and  localities.  Of 
the  former  class  may  be  mentioned  all  that  portion  of 
commerce  with  foreign  countries  or  between  the  States 
which  consists  in  the  transportation,  purchase,  sale,  and 
exchange  of  commodities.  Here  there  can  of  necessity 
be  only  one  system  or  plan  of  regulations,  and  that  Con- 
gress alone  can  prescribe.  Its  non-action  in  such  cases 
with  respect  to  any  particular  commodity  or  mode  of 
transportation  is  a  declaration  of  its  purpose  that  the  com- 
merce in  that  commodity  or  by  that  means  of  transporta- 
tion shall  be  free.  There  would  otherwise  be  no  security 
against  conflicting  regulations  of  different  States,  each 
discriminating  in  favor  of  its  own  products  and  citizens, 
and  against  the  products  and  citizens  of  other  States. 
And  it  is  a  matter  of  public  history  that  the  object  of 
vesting  in  Congress  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  States  was  to  insure  uni- 
formity of  regulation  against  conflicting  and  discriminat- 
ing State  legislation. 

Of  the  class  of  subjects  local  in  their  nature,  or  intended 
as  mere  aids  to  commerce,  which  are  best  provided  for  by 
special  regulations,  may  be  mentioned  harbor  pilotage, 
buoys,  and  beacons  to  guide  mariners  to  the  proper 
channel  in  which  to  direct  their  vessels. 

The  rules  to  govern  harbor  pilotage  must  depend  in  a 
great  degree  upon  the  peculiarities  of  the  ports  where 
they  are  to  be  enforced.  It  has  been  found  by  experience 
that  skill  and  efficiency  on  the  part  of  local  pilots  is  best 


secured  by  leaving  this  subject  principally  to  the  control 
of  the  States.  Their  authority  to  act  upon  the  matter 
and  regulate  the  whole  subject,  in  the  absence  of  legisla- 
tion by  Congress,  has  been  recognized  by  this  court  in  re- 
peated instances.  In  Cooley  v.  Board  of  Wardens  of  the 
Port  of  Philadelphia  the  court  refers  to  the  act  of  Congress 
of  1789,  declaring  that  pilots  should  continue  to  be  regu- 
lated by  such  laws  as  the  States  might  respectively  there- 
after enact  for  that  purpose,  and  observes  that "  it  manifests 
the  understanding  of  Congress,  at  the  outset  of  the  govern- 
ment, that  the  nature  of  this  subject  is  not  such  as  to  re- 
quire its  exclusive  legislation.  The  practice  of  the  States 
and  of  the  national  government  has  been  in  conformity 
with  this  declaration,  from  the  origin  of  the  national  gov- 
ernment to  this  time ;  and  the  nature  of  the  subject,  when 
examined,  is  such  as  to  leave  no  doubt  of  the  superior 
fitness  and  propriety,  not  to  say  the  absolute  necessity,  of 
different  systems  of  regulation,  drawn  from  local  knowl- 
edge and  experience  and  conformed  to  local  wants."  (12 
How.  299,  320.) 

Buoys  and  beacons  are  important  aids,  and  sometimes 
are  essential  to  the  safe  navigation  of  vessels,  in  indicating 
the  channel  to  be  followed  at  the  entrance  of  harbors  and 
in  rivers,  and  their  establishment  by  Congress  is  undoubt- 
edly within  its  commercial  power.  But  it  would  be  ex- 
tending that  power  to  the  exclusion  of  State  authority  to 
an  unreasonable  degree  to  hold  that  whilst  it  remained 
unexercised  upon  this  subject,  it  would  be  unlawful  for 
the  State  to  provide  the  buoys  and  beacons  required  for 
the  safe  navigation  of  its  harbors  and  rivers,  and  in  case 
of  their  destruction  by  storms  or  otherwise  it  could  not 
temporarily  supply  their  places  until  Congress  could  act 
in  the  matter  and  provide  for  their  re-establishment. 
That  power  which  every  State  possesses,  sometimes  termed 
its  police  power,  by  which  it  legislates  for  the  protection 
of  the  lives,  health,  and  property  of  its  people,  would  jus- 
tify measures  of  this  kind. 
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The  uniformity  of  commercial  regulations,  which  the 
grant  to  Congress  was  designed  to  secure  against  conflict- 
ing State  provisions,  was  necessarily  intended  only  for 
cases  where  such  uniformity  is  practicable.  Where  from 
the  nature  of  the  subject  or  the  sphere  of  its  operation 
the  case  is  local  and  limited,  special  regulations  adapted 
to  the  immediate  locality  could  only  have  been  contem- 
plated. State  action  upon  such  subjects  can  constitute  no 
interference  with  the  commercial  power  of  Congress,  for 
when  that  acts  the  State  authority  is  superseded.  In- 
action of  Congress  upon  these  subjects  of  a  local  nature 
or  operation,  unlike  its  inaction  upon  matters  affecting 
all  the  States  and  requiring  uniformity  of  regulation,  is 
not  to  be  taken  as  a  declaration  that  nothing  shall  be  done 
with  respect  to  them,  but  is  rather  to  be  deemed  a  decla- 
ration that  for  the  time  being,  and  until  it  sees  fit  to  act, 
they  may  be  regulated  by  State  authority. 

The  improvement  of  harbors,  bays,  and  navigable  rivers 
within  the  States  falls  within  this  last  category  of  cases. 
The  control  of  Congress  over  them  is  to  insure  freedom 
in  their  navigation,  so  far  as  that  is  essential  to  the  exer- 
cise of  its  commercial  power.  Such  freedom  is  not  en- 
croached upon  by  the  removal  of  obstructions  to  their 
navigability  or  by  other  legitimate  improvement.  The 
States  have  as  full  control  over  their  purely  internal  com- 
merce as  Congress  has  over  commerce  among  the  several 
States  and  with  foreign  nations;  and  to  promote  the 
growth  of  that  internal  commerce  and  insure  its  safety 
they  have  an  undoubted  right  to  remove  obstructions 
from  their  harbors  and  rivers,  deepen  their  channels,  and 
improve  them  generally,  if  they  do  not  impair  their  free 
navigation  as  permitted  under  the  laws  of  the  United 
States,  or  defeat  any  system  for  the  improvement  of  their 
navigation  provided  by  the  general  government.  Legis- 
lation of  the  States  for  the  purposes  and  within  the  limits 
mentioned  do  not  infringe  upon  the  commercial  power  of 
Congress;  and  so  we  hold  that  the  act  of  the  State  of  Ala- 


bama  of  February  16,  1867,  to  provide  for  the  "  improve- 
ment of  the  river,  bay,  and  harbor  of  Mobile,"  is  not 
invalid. 

There  have  been,  it  is  true,  expressions  by  individual 
judges  of  this  court,  going  to  the  length  that  the  mere 
grant  of  the  commercial  power,  anterior  to  any  action  of 
Congress  under  it,  is  exclusive  of  all  State  authority;  but 
there  has  been  no  adjudication  of  the  court  to  that  effect. 
In  the  opinion  of  the  court  in  Gibbons  v.  Ogden,  the  first 
and  leading  case  upon  the  construction  of  the  commercial 
clause  of  the  Constitution,  and  which  opinion  is  recog- 
nized as  one  of  the  ablest  of  the  great  Chief  Justice  then 
presiding,  there  are  several  expressions  which  would  in- 
dicate, and  his  general  reasoning  would  tend  to  the  same 
conclusion,  that  in  his  judgment  the  grant  of  the  com- 
mercial power  was  of  itself  sufficient  to  exclude  all  action 
of  the  States;  and  it  is  upon  them  that  the  advocates  of 
the  exclusive  theory  chiefly  rely;  and  yet  he  takes  care 
to  observe  that  the  question  was  not  involved  in  the  de- 
cision required  by  that  case.  "  In  discussing  the  question 
whether  this  power  is  still  in  the  States,"  he  observes  that, 
"  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surrendered  by  the  mere  grant 
to  Congress,  or  is  retained  until  Congress  shall  exercise 
the  power.  We  may  dismiss  that  inquiry,  because  it  has 
been  exercised,  and  the  regulations  which  Congress 
deemed  it  proper  to  make  are  now  in  full  operation.  The 
sole  question  is,  can  a  State  regulate  commerce  with  for- 
eign nations  and  among  the  several  States  while  Congress 
is  regulating  it?"  And  the  decision  is  necessarily  re- 
stricted by  the  limitations  of  the  question  presented.  It 
determined  that  the  grant  of  power  by  the  Constitution, 
accompanied  by  legislation  under  it,  operated  as  an  inhi- 
bition upon  the  States  from  interfering  with  the  subject 
of  that  legislation.  The  acts  of  New  York  giving  to  Liv- 
ingston and  Fulton  an  exclusive  right  to  navigate  all  the 
waters  within  its  jurisdiction,  with  vessels  propelled  by 


steam,  for  a  certain  period,  being  in  collision  with  the 
laws  of  Congress  regulating  the  coasting  trade,  were,  there- 
fore, adjudged  to  be  unconstitutional.  This  judgment 
was  rendered  in  1824.  (9  Wheat.  1.)  Some  years  later 
(1829)  the  case  of  Willson  v.  Blackbird  Creek  Marsh  Company 
came  before  the  court.  There  a  law  of  Delaware  author- 
izing the  construction  of  a  bridge  over  one  of  its  small 
navigable  streams,  which  obstructed  the  navigation  of  the 
stream,  was  held  not  to  be  repugnant  to  the  commercial 
power  of  Congress.  The  court,  Chief  Justice  Marshall  de- 
livering its  opinion,  placed  its  decision  entirely  upon  the 
absence  of  any  Congressional  legislation  on  the  subject. 
Its  language  was:  "  If  Congress  had  passed  any  act  which 
bore  upon  the  case ;  any  act  in  execution  of  the  power  to 
regulate  commerce,  the  object  of  which  was  to  control 
State  legislation  over  those  small  navigable  creeks  into 
which  the  tide  flows,  and  which  abounds  throughout  the 
lower  country  of  the  Middle  and  Southern  States — we 
should  not  feel  much  difficulty  in  saying  that  a  State 
law  coming  in  conflict  with  such  act  would  be  void.  But 
Congress  has  passed  no  such  act.  The  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  is  placed  entirely  on 
its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States — a  power 
which  has  not  been  so  exercised  as  to  affect  the  question." 
(2  Pet.  245,  252.) 

In  the  License  Cases,  which  were  before  the  court  in 
1847,  there  was  great  diversity  of  views  in  the  opinions 
of  the  different  judges  upon  the  operation  of  the  grant  of 
the  commercial  power  of  Congress  in  the  absence  of  Con- 
gressional legislation.  Extreme  doctrines  upon  both 
sides  of  the  question  were  asserted  by  some  of  the  judges, 
but  the  decision  reached,  so  far  as  it  can  be  viewed  as  de- 
termining any  question  of  construction,  was  confirmatory 
of  the  doctrine  that  legislation  of  Congress  is  essential  to 
prohibit  the  action  of  the  States  upon  the  subjects  there 
considered. 


But  in  1851,  in  the  case  of  Cooley  v.  Board  of  Wardens 
of  the  Port  of  Philadelphia,  to  which  we  have  already  re- 
ferred, the  attention  of  the  court  appears  to  have  been  for 
the  first  time  drawn  to  the  varying  and  different  regu- 
lations required  by  the  different  subjects  upon  which 
Congress  may  legislate  under  the  commercial  power;  and 
from  this  consideration  the  conclusion  was  reached,  that, 
as  some  of  these  subjects  are  national  in  their  nature,  ad- 
mitting of  one  uniform  plan  or  system  of  regulation, 
whilst  others,  being  local  in  their  nature  or  operation,  can 
be  best  regulated  by  the  States,  the  exclusiveness  of  the 
power  in  any  case  is  to  be  determined  more  by  the  nature 
of  the  subject  upon  which  it  is  to  operate  than  by  the 
terms  of  the  grant,  which,  though  general,  are  not  accom- 
panied by  any  express  prohibition  to  the  exercise  of  the 
power  by  the  States.  The  decision  was  confined  to  the 
validity  of  regulations  by  the  States  of  harbor  pilotage; 
but  the  reasoning  of  the  court  suggested  as  satisfactory  a 
solution  as  perhaps  could  be  obtained  of  the  question 
which  had  so  long  divided  the  judges.  The  views  ex- 
pressed in  the  opinion  delivered  are  followed  in  Oilman 
v.  Philadelphia,  (3  Wall.  713,)  and  are  mentioned  with 
approval  in  Crandall  v.  State  of  Nevada,  (6  Id.  35.)  In  the 
first  of  these  cases  the  court,  after  stating  that  some  sub- 
jects of  commerce  call  for  uniform  rules  and  national 
legislation,  and  that  others  can  "  be  best  regulated  by 
rules  and  provisions  suggested  by  the  varying  circum- 
stances of  different  localities,  and  limited  in  their  opera- 
tion to  such  localities  respectively,"  says,  "  whether  the 
power  in  any  given  case  is  vested  exclusively  in  the  gen- 
eral government  depends  upon  the  nature  of  the  subject 
to  be  regulated."  This  doctrine  was  subsequently  recog- 
nized in  the  case  of  Welton  v.  State  of  Missouri,  (91  U.  S. 
275,)  in  Henderson  v.  Mayor  of  New  York,  (92  Id.  259,)  and 
in  numerous  other  cases;  and  it  may  be  considered  as  ex- 
pressing the  final  judgment  of  the  court. 

Perhaps  some  of  the  divergence  of  views  upon  this 
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question  among  former  judges  may  have  arisen  from  not 
always  bearing  in  mind  the  distinction  between  com- 
merce as  strictly  defined,  and  its  local  aids  or  instruments, 
or  measures  taken  for  its  improvement.  Commerce  with 
foreign  countries  and  among  the  States,  strictly  considered, 
consists  in  intercourse  and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit  of  persons 
and  property,  as  well  as  the  purchase,  sale,  and  exchange 
of  commodities.  For  the  regulation  of  commerce  as  thus 
defined  there  can  be  only  one  system  of  rules  applicable 
alike  to  the  whole  country;  and  the  authority  which  can 
act  for  the  whole  country  can  alone  adopt  such  a  system. 
Action  upon  it  by  separate  States  is  not,  therefore,  per- 
missible. Language  affirming  the  exclusiveness  of  the 
grant  of  power  over  commerce  as  thus  defined  may  not 
be  inaccurate,  when  it  would  be  so  if  applied  to  legisla- 
tion upon  subjects  which  are  merely  auxiliary  to  com- 
merce. 

2.  The  second  objection  of  the  appellant  to  the  decree 
of  the  Circuit  Court  is  equally  as  untenable  as  the  first. 
The  question  of  the  validity  of  the  act  of  February  16, 
1867,  under  the  Constitution  of  Alabama  at  the  time  in 
force,  was  before  the  Supreme  Court  of  the  State  in  1871. 
It  was  contended  that  the  act  controvened  the  article 
which  forbade  the  taking  of  private  property  for  public 
use  without  just  compensation,  or  for  private  use,  or  the 
use  of  corporations  other  than  municipal,  without  the 
consent  of  the  owner,  and  the  article  which  restrained  the 
legislature  from  delegating  power  to  levy  taxes  to  indi- 
viduals or  private  corporations.  The  court  held  that  the 
act  was  not  open  to  objection  on  either  of  these  grounds, 
except  perhaps  in  the  clause  which  authorized  the  board 
of  commissioners  to  assess  dues  or  tolls  to  be  collected  on 
vessels  or  water-craft;  and  if  that  clause  could  be  deemed 
a  delegation  of  the  taxing  power  under  the  article  men- 
tioned, that  portion  only  of  the  act  was  invalid.  The 
issue  by  the  president  and  commissioners  of  revenue  of 


11 

Mobile  County  of  bonds  for  the  improvement  of  the  river, 
bay,  and  harbor  of  Mobile  was  not  a  taking  of  private 
property  for  public  use,  within  the  meaning  of  the  con- 
stitutional clause.  It  was  a  loan  of  the  credit  of  the 
county  for  a  work  public  in  its  character,  designed  to  be 
of  general  benefit  to  the  State,  but  more  especially  and 
immediately  to  the  county.  The  expenses  of  the  work 
were  of  course  to  be  ultimately  defrayed  by  taxation  upon 
the  property  and  people  of  the  county.  But  neither  is 
taxation  for  a  public  purpose,  however  great,  the  taking 
of  private  property  for  public  use,  in  the  sense  of  the  Con- 
stitution. Taxation  only  exacts  a  contribution  from  in- 
dividuals of  the  State  or  of  a  particular  district,  for  the 
support  of  the  government,  or  to  meet  some  public  expen- 
diture authorized  by  it,  for  which  they  receive  compensa- 
tion in  the  protection  which  government  affords,  or  in 
the  benefits  of  the  special  expenditure.  But  when  pri- 
vate property  is  taken  for  public  use,  the  owner  receives 
full  compensation.  The  taking  differs  from  a  sale  by  him 
only  in  that  the  transfer  of  title  may  be  compelled,  and 
the  amount  of  compensation  be  determined  by  a  jury  or 
officers  of  the  government  appointed  for  that  purpose. 
In  the  one  case,  the  party  bears  only  a  share  of  the  public 
burdens;  in  the  other,  he  exchanges  his  property  for  its 
equivalent  in  money.  The  two  things  are  essentially 
different. 

The  objection  to  the  act  here  raised  is  different  from 
that  taken  in  the  State  court.  Here  the  objection  urged 
is  that  it  fastens  upon  one  county  the  expense  of  an  im- 
provement for  the  benefit  of  the  whole  State.  Assuming 
this  to  be  so,  it  is  not  an  objection  which  destroys  its  va- 
lidity. When  any  public  work  is  authorized,  it  rests  with 
the  legislature,  unless  restrained  by  constitutional  pro- 
visions, to  determine  in  what  manner  the  means  to  defray 
its  cost  shall  be  raised.  It  may  apportion  the  burden 
ratably  among  all  the  counties,  or  other  particular  subdi- 
visions of  the  State,  or  lay  the  greater  share,  or  the  whole, 
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upon  that  county  or  portion  of  the  State  specially  and 
immediately  benefited  by  the  expenditure. 

It  may  be  that  the  act  in  imposing  upon  the  county  of 
Mobile  the  entire  burden  of  improving  the  river,  bay,  and 
harbor  of  Mobile  is  harsh  and  oppressive,  and  that  it 
would  have  been  more  just  to  the  people  of  the  county  if 
the  legislature  had  apportioned  the  expenses  of  the  im- 
provement, which  was  to  benefit  the  whole  State,  among 
all  its  counties.  But  this  court  is  not  the  harbor  in  which 
the  people  of  a  city  or  county  can  find  a  refuge  from  ill- 
advised,  unequal,  and  oppressive  State  legislation.  The 
judicial  power  of  the  Federal  government  can  only  be 
invoked  when  some  right  under  the  Constitution,  laws,  or 
treaties  of  the  United  States  is  invaded.  In  all  other 
cases  the  only  remedy  for  the  evils  complained  of  rests 
with  the  people,  and  must  be  obtained  through  a  change 
of  their  representatives.  They  must  select  agents  who 
will  correct  the  injurious  legislation,  so  far  as  that  is  prac- 
ticable, and  be  more  mindful  than  their  predecessors  of 
the  public  interests. 

3.  The  objection  that  the  right  of  the  complainants  to 
relief  is  barred  by  a  previous  adjudication  in  the  courts 
of  the  State  against  their  claim  arises  in  this  wise :  After 
the  complainants  had  performed  their  work  on  the  harbor 
of  Mobile  under  the  contract  with  the  harbor  commis- 
sioners of  June,  1872,  and  the  work  had  been  approved 
and  accepted,  the  legislature  passed  the  act  of  April  19, 
1873,  to  regulate  the  further  proceedings  of  the  board,  re- 
stricting the  issue  of  bonds  to  the  amount,  including  those 
already  issued,  of  $200,000,  and  declaring  that  the  harbor 
board  should  not,  under  any  pretence  whatever,  be  enti- 
tled to  receive  bonds  to  any  greater  amount.  Bonds  to 
that  amount  had  already  been  delivered  to  the  board,  and 
for  six  of  them,  the  number  to  which  they  were  entitled, 
the  complainants  applied.  The  delivery  of  the  bonds 
being  refused,  they  brought  suit  against  the  county  of 
Mobile  to  obtain  them  or  their  value. 
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Two  grounds  were  alleged  on  which  the  responsibility 
of  the  county  was  asserted;  one,  that  the  harbor  board 
had  ceased  to  have  anything  to  do  with  the  improvement 
of  the  river,  bay,  and  harbor  of  Mobile,  and  had  turned 
over  all  the  money  and  bonds  left  in  its  possession  to  the 
officials  of  the  county ;  the  other,  that  the  county  through 
its  officials  had  bought  from  the  harbor  board  thirty -one 
of  the  two  hundred  bonds  issued,  at  a  price  less  than 
their  market  value,  and  had  refused  to  deliver  to  the 
complainants  the  six  due  to  them  which  they  had  de- 
manded. 

The  District  Court  gave  a  decree  for  the  complainants, 
but  the  Supreme  Court  reversed  it,  holding  that  upon  the 
first  ground  the  complainants  were  mistaken  as  to  the 
situation  of  the  harbor  board,  and  that  it  continued  to 
exist  for  the  purpose  of  winding  up  and  settling  its  busi- 
ness; and  upon  the  second  ground,  that  although  thirty- 
one  of  the  bonds  had  been  purchased  as  stated,  they  had 
been  cancelled  before  the  complainants  made  the  demand 
for  six  of  them ;  and  it  was  shown  by  the  county  that 
there  still  remained  with  the  harbor  board  unaccounted 
for  twenty-three  of  the  two  hundred  bonds,  which  were 
more  than  sufficient  to  pay  the  complainants  and  other 
debts  which  the  board  owed.  The  court,  therefore,  de- 
cided that  the  delinquency  complained  of  was  that  of  the 
harbor  board  and  not  of  the  county ;  that  the  only  obli- 
gations imposed  upon  the  county  were  that  it  should 
issue  its  bonds  upon  the  demand  of  the  harbor  board, 
and  pay  them  according  to  their  stipulations;  and  as  it 
appeared  that  the  county  officials  had  delivered  to  the 
board  the  whole  amount  of  the  bonds  demanded,  and 
that  this  amount  was  ample  for  the  fulfillment  of  the  ob- 
ligations contracted  for,  the  suit  could  not  be  maintained. 
The  decree  was,  therefore,  reversed  and  the  bill  dismissed, 
but  without  prejudice — a  condition  which  prevented  the 
adjudication  from  operating  as  a  bar  to  the  same  claim, 
if  the  complainants  could  in  another  suit  obviate  the  defects 
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of  the  existing  bill.  In  the  present  suit  they  have  obviated 
these  defects.  They  allege  and  prove  that  the  harbor  board 
had  disposed  of  all  the  bonds  it  had  received  before  the 
passage  of  the  act  of  April  19, 1873,  restricting  the  num- 
ber to  be  issued,  and  that  it  had  turned  over  to  the 
officials  of  the  county  neither  bonds  nor  proceeds  to  meet 
the  demand  of  the  complainants.  The  two  suits,  though 
seeking  the  same  relief,  rest  upon  a  different  state  of  facts, 
and  the  adjudication  in  the  one  constitutes,  therefore,  no 
bar  to  a  recovery  in  the  other. 

4.  But  it  is  finally  objected  that  the  case  presented  by 
the  bill  is  not  one  for  the  cognizance  of  a  court  of  equity. 
This  objection  is  important  only  from  the  supposed  effect 
of  the  decision  of  the  Supreme  Court  of  the  State  in  the 
first  suit  against  the  county  brought  by  the  complainants. 
It  appears  to  have  been  taken  for  granted  by  counsel,  and 
also  by  the  court  below,  that  the  Supreme  Court  of  the 
State  had  decided  that  the  harbor  board  was  not  the  agent 
of  the  county  in  making  the  contract  with  the  complain- 
ants. We  do  not  so  read  its  opinion.  It  only  says  that 
the  board  was  created  by  the  general  assembly  of  the 
State,  and  was  not  an  agent  appointed  by  the  county  of 
Mobile.  It  does  not  state  that  the  board  was  not  an  agent 
of  the  county,  but  only  that  its  appointment  was  not  from 
the  county,  and  that  it  drew  its  existence  and  authority 
from  the  statute  of  the  State.  It  is  not  necessary  to  con- 
stitute an  agency  of  a  political  subdivision  of  a  State  that 
its  officials  should  be  elected  by  its  people  or  be  appointed 
with  their  assent.  It  is  enough  to  give  them  that  charac- 
ter that,  however  appointed,  they  are  authorized  by  law 
to  act  for  the  county,  district,  or  other  political  subdivision. 
Here,  the  harbor  board,  created  by  a  law  of  the  State,  was 
authorized  to  make  contracts  for  a  public  work  in  which 
the  county  was  specially  interested,  and  by  which  it  would 
be  immediately  and  directly  benefited,  and  to  require  ob- 
ligations of  the  county  to  meet  the  expenses  incurred. 
It  is  a  mere  battle  of  words  to  contend  that  it  was,  or  was 
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not,  an  agent  of  the  county  because  its  members  were  ap- 
pointed by  some  exterior  authority.  It  is  enough  in  this 
case  that  by  force  of  the  law  of  its  creation  it  could  bind 
the  county  for  work  for  which  it  contracted.  Having 
thus  bound  the  county,  the  contractors  are  entitled  to  the 
bonds  stipulated,  or  their  equivalent  in  money.  If  for 
any  cause,  the  repeal  of  the  law  creating  the  harbor  board, 
or  the  refusal  of  its  members  or  other  officials  to  act,  the 
contract  cannot  be  specifically  enforced,  a  court  of  equity 
will  order  compensation  in  damages  from  the  party  ulti- 
mately liable.  That  court  will  free  the  case  from  all 
technical  embarrassments,  to  the  end  that  justice  may  be 
done  to  those  who  have  trusted  to  the  law,  and  the  re- 
sponsibility of  parties  receiving  benefits  under  it.  The 
case  here  is  not  different  in  principle  from  the  ordinary 
case  of  a  party  being  unable  to  comply  with  his  contract 
when  specific  performance  is  demanded.  If,  for  example, 
there  be  a  contract  for  the  purchase  of  land  with  which 
the  purchaser  has  complied,  but  in  which  the  vendor  has- 
failed,  a  court  of  equity  will  take  jurisdiction;  and  if  it 
be  seen  that  the  vendor,  from  subsequent  sales  or  other- 
wise, cannot  comply  with  a  decree  for  a  specific  perform- 
ance, the  court  will  adjudge  compensation  in  damages. 
So,  here,  the  court  will  grant  the  relief  which  the  com- 
plainants, under  their  contract,  are  entitled  to  have,  if 
such  relief  can  be  obtained  from  the  county ;  but  if  by 
reason  of  intervening  obstacles  since  the  contract  was 
made,  whether  arising  from  laches  or  default  of  its  officials 
or  repealing  legislation,  this  cannot  be  secured,  an  altern- 
ative and  compensatory  decree,  that  is,  one  for  a  money 
equivalent  in  the  form  of  damages,  will  be  directed.  And 
as  this  has  been  done  in  the  present  case,  the  decree  is 

Affirmed. 


The  national  character  of  the  commerce  with  foreign  nations  and 
between  the  States,  which  consists  in  the  transportation  of  persons 
and  property  between  them,  requiring  uniformity  of  regulation. 
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The  commerce  with  foreign  nations  and  between  the  States,  which  con- 
sists in  the  transportation  of  persons  and  property  between  them,  is 
a  subject  of  national  character,  and  requires  uniformity  of  regulation. 

The  business  of  receiving  and  landing  of  passengers  and  freight  is  inci- 
dent to  their  transportation,  and  a  tax  upon  such  receiving  and 
landing  is  a  tax  upon  transportation  and  upon  commerce,  interstate 
or  foreign,  involved  in  such  transportation. 

The  only  interference  by  a  State  with  the  landing  and  receiving  of 
passengers  or  freight  arriving  by  vessels  from  another  State  or  from 
a  foreign  country  which  is  permissible,  is  confined  to  measures  to 
prevent  confusion  among  the  vessels,  and  collisions  between  them, 
to  insure  their  safety  and  convenience,  and  to  facilitate  the  discharge 
or  receipt  of  their  passengers  and  freight. 

Interstate  commerce  by  corporations  is  entitled  to  the  same  protection 
against  State  exactions  which  is  given  to  such  commerce  when  car- 
ried on  by  individuals. 

*  Reported  in  114  U.  S.  Reports,  196. 


STATEMENT    OF    FACTS. 

In  March,  1865,  the  Gloucester  Ferry  Company,  the 
plaintiff  in  error  here,  was  incorporated  by  the  legislature 
of  New  Jersey  to  establish  a  steamboat  ferry  from  the 
town  of  Gloucester,  in  that  State,  to  the  city  of  Philadel- 
phia, in  Pennsylvania,  with  a  capital  stock  of  $50,000, 
divided  into  shares  of  $50  each.  During  that  year  it 
established,  and  has  ever  since  maintained,  a  ferry  between 
those  places,  across  the  river  Delaware,  leasing  or  owning 
steam  ferry-boats  for  that  purpose.  At  each  place  it  has 
a  slip  or  dock  on  which  passengers  and  freight  are  re- 
ceived and  landed ;  the  one  in  Gloucester  it  owns,  and 
the  one  in  Philadelphia  it  leases.  Its  entire  business 
consists  in  ferrying  passengers  and  freight  across  the  river 
between  those  places.  It  has  never  transacted  any  other 
business.  It  does  not  own,  and  has  never  owned,  any 
property,  real  or  personal,  in  the  city  of  Philadelphia 
other  than  the  lease  of  the  slip  or  dock  mentioned.  All 
its  other  property  consists  of  certain  real  estate  in  the 
county  of  Camden,  New  Jersey,  needed  for  its  business, 
and  steamboats  engaged  in  ferriage.  These  boats  are 
registered  at  the  port  of  Camden,  New  Jersey.  It  has 
never  owned  any  boats  registered  at  a  port  of  Pennsyl- 
vania, and  its  boats  are  never  allowed  to  remain  in  that 
State  except  so  long  as  may  be  necessary  to  discharge 
and  receive  passengers  and  freight. 

In  July,  1880,  the  Auditor-General  and  the  Treasurer 
of  the  State  of  Pennsylvania  stated  an  account  against 
the  company  of  taxes  on  its  capital  stock,  based  upon  its 
appraised  value,  for  the  years  1865  to  1879,  both  inclu- 
sive, finding  the  amount  of  $2,593.96  to  be  due  the  Com- 
monwealth. From  this  finding  an  appeal  was  taken  to 
the  Court  of  Common  Pleas  of  Philadelphia,  and  was 
there  heard  upon  a  case  stated,  in  which  it  was  stipulated 
that,  if  the  court  were  of  opinion  that  the  company  was 
liable  for  the  tax,  judgment  against  it  in  favor  of  the 
Commonwealth  should  be  entered  for  the  above  amount ; 


but  if  the  court  were  of  opinion  that  the  company  was 
not  liable,  judgment  should  be  entered  in  its  favor. 

A  statute  of  Pennsylvania,  passed  June  7,  1879,  ato 
provide  revenue  by  taxation,"  in  its  fourth  section  en- 
acted as  follows:  "That  every  company  or  association 
whatever,  now  or  hereafter  incorporated  by  or  under  any 
law  of  this  Commonwealth,  or  now  or  hereafter  incorpo- 
rated by  any  other  State  or  Territory  of  the  United  States 
or  foreign  government,  and  doing  business  in  this  Com- 
monwealth, or  having  capital  employed  in  this  Common- 
wealth in  the  name  of  any  other  company  or  corporation, 
association  or  associations,  person  or  persons,  or  in  any 
other  manner,  except  foreign  insurance  companies,  banks 
and  savings  institutions,  shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a  tax  to  be 
computed  as  follows,  namely :  If  the  dividend  or  divi- 
dends made  or  declared  by  such  company  or  association 
as  aforesaid,  during  any  year  ending  with  the  first  Mon- 
day of  November,  amount  to  six  or  more  than  six  per 
centum  upon  the  par  value  of  its  capital  stock,  then  the 
tax  to  be  at  the  rate  of  one-half  mill  upon  the  capital 
stock  for  each  one  per  centum  of  dividend  so  made  or 
declared ;  if  no  dividend  be  made  or  declared,  or  if  the 
dividend  or  dividends  made  or  declared  do  not  amount 
to  six  per  centum  upon  the  par  value  of  said  capital 
stock,  then  the  tax  to  be  at  the  rate  of  three  mills  upon 
each  dollar  of  a  valuation  of  the  said  capital  stock;" 
made  in  accordance  with  the  provision  of  another  section 
of  the  act. 

It  was  under  the  authority  of  this  act  that  the  taxes  in 
question  were  stated  against  the  company  by  the  Auditor- 
General  and  the  State  Treasurer. 

The  Court  of  Common  Pleas  held  that  the  taxes  could 
not  be  lawfully  levied,  for  there  was  no  other  business 
carried  on  by  the  company  in  Pennsylvania  except  the 
landing  and  receiving  of  passengers  and  freight,  which  is 
a  part  of  the  commerce  of  the  country,  and  protected  by 


the  Constitution  from  the  imposition  of  burdens  by  State 
legislation.  It,  therefore,  gave  judgment  in  favor  of  the 
company.  The  case  being  carried  on  a  writ  of  error  to 
the  Supreme  Court  of  the  State,  the  judgment  was  re- 
versed and  judgment  ordered  in  favor  of  the  Common- 
wealth for  the  amount  mentioned.  To  review  this  latter 
judgment,  the  case  was  brought  here. 

Mr.  Justice  FIELD,  after  stating  the  facts,  delivered  the 
opinion  of  the  Court. 

The  Supreme  Court  of  the  State,  in  giving  its  decision 
in  this  case,  stated  that  the  single  question  presented  for 
consideration  was  whether  the  company  did  business  with- 
in the  State  of  Pennsylvania  during  the  period  for  which 
the  taxes  were  imposed ;  and  it  held  that  it  did  do  busi- 
ness there  because  it  landed  and  received  passengers  and 
freight  at  its  wharf  in  Philadelphia,  observing  that  its 
whole  income  was  derived  from  the  transportation  of 
freight  and  passengers  from  its  wharf  at  Gloucester  to  its 
wharf  at  Philadelphia,  and  from  its  wharf  at  Philadelphia 
to  its  wharf  at  Gloucester;  that  at  each  of  these  points  its 
main  business,  namely,  the  receipt  and  landing  of  freight 
and  passengers,  was  transacted;  that  for  such  business  it 
was  dependent  as  much  upon  the  one  place  as  upon  the 
other;  that,  as  it  could  hold  the  wharf  at  Gloucester, 
which  it  owned  in  fee,  only  by  purchase  by  virtue  of  the 
statutory  will  of  the  legislature  of  New  Jersey,  so  it  could 
hold  by  lease  the  one  in  Philadelphia  only  by  the  im- 
plied consent  of  the  legislature  of  the  Commonwealth ; 
and  that,  therefore,  it  "  was  dependent  equally,  not  only 
for  its  business,  but  its  power  to  do  that  business,  upon 
both  States,  and  might,  therefore,  be  taxed  by  both."  (98 
Penn.  St.  105, 116.) 

As  to  the  first  reason  thus  expressed,  it  may  be  answered 
that  the  business  of  landing  and  receiving  passengers  and 
freight  at  the  wharf  in  Philadelphia  is  a  necessary  inci- 


dent  to — indeed,  is  a  part  of — their  transportation  across 
the  Delaware  River  from  New  Jersey.  Without  it  that 
transportation  would  be  impossible.  Transportation  im- 
plies the  taking  up  of  persons  or  property  at  some  point 
and  putting  them  down  at  another.  A  tax,  therefore, 
upon  such  receiving  and  landing  of  passengers  and 
freight  is  a  tax  upon  their  transportation;  that  is,  upon 
the  commerce  between  the  two  States  involved  in  such 
transportation. 

It  matters  not  that  the  transportation  is  made  in  ferry- 
boats, which  pass  between  the  States  every  hour  of  the 
day.  The  means  of  transportation  of  persons  and  freight 
between  the  States  does  not  change  the  character  of  the 
business  as  one  of  commerce,  nor  does  the  time  within 
which  the  distance  between  the  States  may  be  traversed. 
Commerce  among  the  States  consists  of  intercourse  and 
traffic  between  their  citizens,  and  includes  the  transporta- 
tion of  persons  and  property,  and  the  navigation  of  public 
waters  for  thai  purpose,  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities.  The  power  to  regulate  that 
commerce,  as  well  as  commerce  with  foreign  nations, 
vested  in  Congress,  is  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed,  that  is,  the  conditions  upon 
which  it  shall  be  conducted;  to  determine  when  it  shall 
be  free  and  when  subject  to  duties  or  other  exactions.  The 
power  also  embraces  within  its  control  all  the  instrumen- 
talities by  which  that  commerce  may  be  carried  on,  and 
the  means  by  which  it  may  be  aided  and  encouraged. 
The  subjects,  therefore,  upon  which  the  power  may  be  ex- 
erted are  of  infinite  variety.  While  with  reference  to 
some  of  them,  which  are  local  and  limited  in  their  nature 
or  sphere  of  operation,  the  States  may  prescribe  regula- 
tions until  Congress  intervenes  and  assumes  control  of 
them ;  yet,  when  they  are  national  in  their  character,  and 
require  uniformity  of  regulation  affecting  alike  all  the 
States,  the  power  of  Congress  is  exclusive.  Necessarily 
that  power  alone  .can  prescribe  regulations  which  are  to 
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govern  the  whole  country.  And  it  needs  no  argument 
to  show  that  the  commerce  with  foreign  nations  and  be- 
tween the  States,  which  consists  in  the  transportation  of 
persons  and  property  between  them,  is  a  subject  of  national 
character,  and  requires  uniformity  of  regulation.  Con- 
gress alone,  therefore,  can  deal  with  such  transportation ; 
its  non-action  is  a  declaration  that  it  shall  remain  free 
from  burdens  imposed  by  State  legislation.  Otherwise, 
there  would  be  no  protection  against  conflicting  regula- 
tions of  different  States,  each  legislating  in  favor  of  its 
own  citizens  and  products,  and  against  those  of  other 
States.  It  was  from  apprehension  of  such  conflicting  and 
discriminating  State  legislation,  and  to  secure  uniformity 
of  regulation,  that  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  States  was  vested  in  Con- 
gress. 

Nor  does  it  make  any  difference  whether  such  com- 
merce is  carried  on  by  individuals  or  by  corporations. 
(Welton  v.  Missouri,  91  U.  S.  275;  Mobile  v.  Kimball,  102 
U.  S.  691.)  As  was  said  in  Paul  v.  Virginia,  (8  Wall.  168,) 
at  the  time  of  the  formation  of  the  Constitution,  a  large 
part  of  the  commerce  of  the  world  was  carried  on  by  cor- 
porations; and  the  East  India  Company,  the  Hudson  Bay 
Company,  the  Hamburg  Company,  the  Levant  Company, 
and  the  Virginia  Company  were  mentioned  as  among 
the  corporations  which,  from  the  extent  of  their  operations, 
had  become  celebrated  throughout  the  commercial  world. 
The  grant  of  power  is  general  in  its  terms,  making  no  refer- 
ence to  the  agencies  by  which  commerce  may  be  carried  on. 
It  includes  commerce  by  whomsoever  conducted,  whether 
by  individuals  or  by  corporations.  At  the  present  day, 
nearly  all  enterprises  of  a  commercial  character,  requir- 
ing for  their  successful  management  large  expenditures 
of  money,  are  conducted  by  corporations.  The  usual 
means  of  transportation  on  the  public  waters,  where  ex- 
pedition -is  desired,  are  vessels  propelled  by  steam ;  and 
the  ownership  of  a  line  of  such  vessels  generally  requires 


an  expenditure  exceeding  the  resources  of  single  indi- 
viduals. Except  in  rare  instances,  it  is  only  by  associ- 
ated capital  furnished  by  persons  united  in  corporations, 
that  the  requisite  means  are  provided  for  such  expendi- 
tures. 

As  to  the  second  reason  given  for  the  decision  below, 
that  the  company  could  not  lease  its  wharf  in  Philadel- 
phia except  by  the  implied  consent  of  the  legislature  of 
the  Commonwealth,  and  thus  is  dependent  upon  the 
Commonwealth  to  do  its  business,  and  therefore  can  be 
taxed  there,  it  may  be  answered  that  no  foreign  or  inter- 
state commerce  can  be  carried  on  with  the  citizens  of  a 
State  without  the  use  of  a  wharf,  or  other  place  within  its 
limits  on  which  passengers  and  freight  can  be  landed 
and  received,  and  the  existence  of  power  in  a  State  to 
impose  a  tax  upon  the  capital  of  all  corporations  engaged 
in  foreign  or  interstate  commerce  for  the  use  of  such 
places  would  be  inconsistent  with  and  entirely  subversive 
of  the  power  vested  in  Congress  over  such  commerce. 
Nearly  all  the  lines  of  steamships  and  of  sailing  vessels 
between  the  United  States  and  England,  France,  Ger- 
many, and  other  countries  of  Europe,  and  between  the 
United  States  and  South  America,  are  owned  by  corpora- 
tions; and,  if  by  reason  of  landing  or  receiving  passen- 
gers and  freight  at  wharves,  or  other  places  in  a  State,- 
they  can  be  taxed  by  the  State  on  their  capital  stock  on 
the  ground  that  they  are  thereby  doing  business  within 
her  limits,  the  taxes  which  may  be  imposed  may  embar- 
rass, impede,  and  even  destroy  such  commerce  with  the 
citizens  of  the  State.  If  such  a  tax  can  be  levied  at  all, 
its  amount  will  rest  in  the  discretion  of  the  State.  It  is 
idle  to  say  that  the  interests  of  the  State  would  prevent 
oppressive  taxation.  Those  engaged  in  foreign  and  inter- 
state commerce  are  not  bound  to  trust  to  its  moderation 
in  that  respect;  they  require  security.  And  they  may 
rely  on  the  power  of  Congress  to  prevent  any  interference 
by  the  State  until  the  act  of  commerce,  the  transportation 
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of  passengers  and  freight,  is  completed.  The  only  inter- 
ference of  the  State  with  the  landing  and  receiving  of 
passengers  and  freight,  which  is  permissible,  is  confined 
to  such  measures  as  will  prevent  confusion  among  the 
vessels,  and  collision  between  them,  insure  their  safety 
and  convenience,  and  facilitate  the  discharge  or  receipt 
of  their  passengers  and  freight,  which  fall  under  the  gen- 
eral head  of  port  regulations,  of  which  we  shall  presently 
speak. 

It  is  true  that  the  property  of  corporations  engaged  in 
foreign  or  interstate  commerce,  as  well  as  the  property  of 
corporations  engaged  in  other  businesses  subject  to  State 
taxation,  provided  always  it  be  within  the  jurisdiction  of 
the  State.  As  said  by  Chief  Justice  Marshall  in  McCulloch 
v.  Maryland,  (4  Wheat.  316, 429,)  "all  subjects  over  which 
the  sovereign  power  of  a  State  extends  are  objects  of  taxa- 
tion ;  but  those  over  which  it  does  not  extend  are,  upon 
the  soundest  principles,  exempt  from  taxation.  This 
proposition  may  almost  be  pronounced  self-evident." 

In  Hays  v.  Pacific  Mail  Steamship  Co.,  (17  How.  596,)  the 
defendant,  a  corporation  of  New  York,  owned  steam  ves- 
sels employed  in  the  transportation  of  passengers  and 
freight  between  New  York  and  San  Francisco,  and  be- 
tween New  York  and  different  ports  in  Oregon,  which 
were  registered  in  New  York.  The  principal  office  of  the 
company  for  transacting  its  business  was  also  in  New 
York,  though  for  its  better  management  agencies  were 
established  in  Panama  and  in  San  Francisco.  It  had  a 
naval  dock  and  ship  yard  at  Benicia,  in  California,  for 
furnishing  and  repairing  its  steamers.  On  their  arrival 
at  the  port  of  San  Francisco  they  remained  only  long 
enough  to  land  their  passengers,  mail,  and  freight,  which 
was  usually  done  in  a  day,  and  then  proceeded  to  Benicia, 
where  they  remained  for  repairs  and  refitting  until  the 
commencement  of  the  next  voyage,  which  was  generally 
some  ten  or  twelve  days.  It  was  held  that  the  ves- 
sels were  not  subject  to  taxation  in  California,  as  they 
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were  only  temporarily  there  while  engaged  in  law- 
ful trade  and  commerce;  that  their  situs  was  at 
their  home  port,  where  their  owners  were  liable  to  be 
taxed  for  the  capital  invested.  The  court,  in  giving 
its  decision,  said  that  the  ships  are  "  engaged  in  the  busi- 
ness and  commerce  of  the  country,  upon  the  highway  of 
of  nations,  touching  at  such  ports  and  places  as  these 
great  interests  demand,  and  which  hold  out  to  the  own- 
ers sufficient  inducements  by  the  profits  realized  or  ex- 
pected to  be  realized.  And  so  far  as  respects  the  ports 
and  the  harbors  within  the  United  States,  they  are  en- 
tered and  cargoes  discharged  or  laden  on  board,  inde- 
pendently of  any  control  over  them,  except  as  it  respects 
such  municipal  and  sanitary  regulations  of  the  local 
authorities  as  are  not  inconsistent  with  the  Constitution 
and  laws  of  the  general  government,  to  which  belongs 
the  regulation  of  commerce  with  foreign  nations  and  be- 
tween the  States.  Now,  it  is  quite  apparent  that  if  the 
State  of  California  possessed  the  authority  to  impose  the 
tax  in  question,  any  other  State  in  the  Union,  into  the 
ports  of  which  the  vessels  entered  in  the  prosecution  of 
their  trade  and  business,  might  also  impose  a  like  tax." 

In  Morgan  v.  Parham,  (16  Wall.  471,)  it  was  held  that 
a  vessel  registered  in  New  York  was  not  subject  to  taxa- 
tion in  Alabama,  though  engaged  in  commerce  as  one  of 
a  regular  line  of  steamers  between  Mobile  in  that  State 
and  New  Orleans  in  Louisiana.  In  rendering  the  decis- 
ion it  was  said :  "  It  is  the  opinion  of  the  court  that  the 
State  of  Alabama  had  no  jurisdiction  over  this  vessel  for 
the  purpose  of  taxation,  for  the  reason  that  it  had  not  be- 
come incorporated  into  the  personal  property  of  that 
State,  but  was  there  temporarily  only,  and  that  it  was 
engaged  in  lawful  commerce  between  the  States,  with  its 
situs  at  the  home  port  of  New  York,  where  it  belonged, 
and  where  its  owner  was  liable  to  be  taxed  for  its  value," 
referring  to  the  case  of  Hays  v.  Pacific  Mail  Steamship  Co. 
as  decisive  of  the  case,  and  adding:  "The  jurisdiction  of 
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this  court  over  the  present  case,  as  in  the  case  of  Hays  v. 
The  Pacific  Mail  Steamship  Co.,  arises  from  the  facts,  first, 
that  the  property  had  not  become  blended  with  the  busi- 
ness and  commerce  of  Alabama,  but  remained  legally  of 
and  as  in  New  York ;  and,  secondly,  that  the  vessel  was 
lawfully  engaged  in  the  interstate  trade  over  the  public 
waters.  It  is  in  law  as  if  the  vessel  had  never  before  or 
after  that  day  been  within  the  port  of  Mobile,  but,  touch- 
ing there  on  a  single  occasion  when  engaged  in  the  inter- 
state trade,  had  been  subjected  to  a  tax  as  personal  prop- 
erty of  that  city.  Within  the  authorities  it  is  an  inter- 
ference with  the  commerce  of  the  country  not  permitted 
to  the  States." 

In  St.  Louis  v.  The  Ferry  Co.,  (11  Wall.  423,)  the  com- 
pany was  incorporated  by  Illinois  to  run  a  ferry  from  a 
place  opposite  St.  Louis  to  that  city  across  the  Mississippi. 
It  had  its  principal  place  of  business  in  St.  Louis,  in  which 
its  chief  officers  resided,  and  there  the  business  meetings 
of  its  directors  were  held.  Its  engineers  and  subordinate 
officers  resided  in  Illinois,  where  its  real  estate  was  situated. 
Its  ferry-boats,  when  not  in  use,  were  laid  up  in  Illinois 
and  forbidden  to  remain  at  the  wharf  in  St.  Louis.  It 
paid  a  ferry  license  to  St.  Louis  and  a  wharfage  tax  for 
the  use  of  its  wharf  there.  In  addition  to  these  charges 
the  city  authorities  assessed  a  tax  on  the  company  for  the 
value  of  the  boats  as  property  within  the  city,  all  property 
within  it  being  taxable  under  a  statute  of  the  State.  The 
court  held  that  the  tax  was  illegally  levied,  as  the  boats 
were  not  property  within  the  city,  and  said :  "  Where 
there  is  jurisdiction  neither  as  to  person  nor  property,  the 
imposition  of  a  tax  would  be  ultra  vires  and  void.  If  the 
legislature  of  a  State  should  enact  that  the  citizens  or 
property  of  another  State  or  country  should  be  taxed  in 
the  same  manner  as  the  persons  and  property  within  its 
own  limits  and  subject  to  its  authority,  or  in  any  other 
manner  whatsoever,  such  a  law  would  be  as  much  a  nullity 
as  if  in  conflict  with  the  most  explicit  constitutional  in- 
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hibition.  Jurisdiction  is  as  necessary  to  valid  legislative 
as  to  valid  judicial  action." 

In  Railroad  Co.  v.  Pennsylvania,  (15  Wall.  300,)  some- 
times called  "  Case  of  State  tax  on  foreign-held  bonds," 
which  was  brought  here  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State,  this  court  said  that  "  the  power  of 
taxation,  however  vast  in  its  character  and  searching  in 
its  extent,  is  necessarily  limited  to  subjects  within  the 
jurisdiction  of  the  State.  These  subjects  are  persons, 
property,  and  business."  This  proposition  would  seem, 
as  stated  by  Chief  Justice  Marshall,  to  be  self-evident,  and 
no  force  of  expression  could  add  to  its  manifest  truth. 

In  the  recent  case  of  Commonwealth  of  Pennsylvania  v. 
Standard  Oil  Co.,  (101  Penn.  St.  119,)  the  liability  of 
foreign  corporations  doing  business  within  that  State  is 
elaborately  considered  by  its  Supreme  Court.  The  cor- 
poration was  doing  business  there,  and  it  was  contended 
on  the  part  of  the  Commonwealth  that  the  tax  should  be 
imposed  upon  all  of  the  capital  stock  of  the  company; 
while  on  the  other  side  it  was  urged  that  only  so  much 
of  the  stock  was  intended,  by  the  statute,  to  be  taxed  as 
was  represented  by  property  of  the  company  invested 
and  used  in  the  State.  In  giving  its  decision  the  court 
said  that  it  had  been  repeatedly  decided  and  was  settled 
law  that  a  tax  upon  the  capital  stock  of  a  company  is  a 
tax  upon  its  property  and  assets  (citing  to  that  effect  a 
large  number  of  decisions ;)  that  it  was  undoubtedly  com- 
petent for  the  legislature  to  lay  a  franchise  or  license  tax 
upon  foreign  corporations  for  the  privilege  of  doing  busi- 
ness within  the  State,  but  that  the  tax  in  that  case 
was  in  no  sense  a  license  tax;  that  the  State  had 
never  granted  a  license  to  the  Standard  Oil  Company  to 
do  business  there,  but  merely  taxed  its  property,  that  is, 
its  capital  stock,  to  the  extent  that  it  brought  such  prop- 
erty within  its  borders  in  the  transaction  of  its  business; 
that  the  position  of  the  Commonwealth,  that  a  foreign 
corporation  entering  the  State  to  do  business  brought  its 
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entire  capital,  was  ingenious  but  unsound;  that  it  was  a 
fundamental  principle  that,  in  order  to  be  taxed,  the  per- 
son must  have  a  domicil  in  the  State,  and  the  thing  must 
have  a  situs  therein;  that  persons  and  property  in  trans- 
itu  could  not  be  taxed ;  that  the  domicil  of  a  corporation 
was  in  the  State  of  its  origin,  and  it  could  not  emigrate 
to  another  sovereignty;  that  the  domicil  of  the  Standard 
Oil  Company  was  in  Ohio,  and  when  it  sent  its  agents 
into  the  State  to  transact  business  it  no  more  entered  the 
State  in  point  of  fact  than  any  other  foreign  corporation, 
firm,  or  individual  who  sent  an  agent  there  to  open  an 
office  or  branch  house,  nor  brought  its  capital  there  con- 
structively; that  it  would  be  as  reasonable  to  assume  that 
a  business  firm  in  Ohio  brought  its  entire  capital  there 
because  it  sent  its  agent  to  establish  a  branch  of  its  busi- 
ness, as  to  hold  that  the  Standard  Oil  Company,  by  em- 
ploying certain  persons  in  the  State  to  transact  a  portion 
of  its  business,  thereby  brought  all  its  property  or  capital 
stock  within  the  jurisdiction  of  the  State;  that  there  was 
neither  reason  nor  authority  for  such  a  proposition;  that 
the  company  was  taxable  only  to  the  extent  that  it  brought 
its  property  within  the  State;  and  that  its  capital  stock, 
as  mentioned  in  the  act  of  the  legislature,  must  be  con- 
strued to  mean  so  much  of  the  capital  stock  as  was  meas- 
ured by  the  property  actually  brought  within  the  State 
by  the  company  in  the  transaction  of  its  business.  The 
justice  who  delivered  the  opinion  of  the  court  added, 
speaking  for  himself,  that  he  conceded  the  power  of  the 
Commonwealth  to  exclude  foreign  corporations  altogether 
from  her  borders,  or  to  impose  a  license  tax  so  heavy  as 
to  amount  to  the  same  thing;  but  he  denied,  great  and 
searching  as  her  taxing  power  is,  that  she  could  tax  either 
persons  or  property  not  within  her  jurisdiction.  "A  for- 
eign corporation,"  he  said,  "  has  no  domicil  here,  and  can 
have  none;  hence  it  cannot  be  said  to  draw  to  itself  the 
constructive  possession  of  its  property  located  elsewhere. 
There  are  a  large  number  of  foreign  insurance  companies 
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doing  business  here  under  license  from  the  State.  .  Some 
of  them  have  a  very  large  capital.  It  is  usually  invested 
at  the  domicil  of  the  company.  If  the  position  of  the 
Commonwealth  is  correct,  she  can  tax  the  entire  property 
of  the  Royal  Insurance  Company,  although  the  same  is 
located  almost  wholly  in  England,  or  the  assets  of  the 
New  York  Mutual,  located  in  New  York." 

Under  this  decision  there  is  no  property  held  by  the 
Gloucester  Ferry  Company  which  can  be  the  subject  of 
taxation  in  Pennsylvania,  except  the  lease  of  the  wharf 
in  that  State.  Whether  that  wharf  is  taxed  to  the  owner 
or  to  the  lessee  it  matters  not,  for  no  question  here  is  in- 
volved in  such  taxation.  It  is  admitted  that  it  could  be 
be  taxed  by  the  State  according  to  its  appraised  value. 
The  ferry-boats  of  the  company  are  registered  at  the  port 
of  Camden  in  New  Jersey,  and  according  to  the  decisions 
in  Hays  v.  The  Pacific  Mail  Steamship  Co.,  and  in  Morgan 
v.  Parham,  they  can  be  taxed  only  at  their  home  port. 
According  to  the  decision  in  the  Standard  Oil  Company 
case,  and  by  the  general  law  on  the  subject,  the  company 
has  no  domicil  in  Pennsylvania,  and  its  capital  stock 
representing  its  property  is  held  outside  of  its  limits.  It 
is  solely,  therefore,  for  the  business  of  the  company  in 
landing  and  receiving  passengers  at  the  wharf  in  Phila- 
delphia that  the  tax  is  laid,  and  that  business,  as  already 
said,  is  an  essential  part  of  the  transportation  between 
the  States  of  New  Jersey  and  Pennsylvania,  which  is  it- 
self interstate  commerce.  While  it  is  conceded  that  the 
property  in  a  State  belonging  to  a  foreign  corporation  en- 
gaged in  foreign  or  interstate  commerce  may  be  taxed 
equally  with  like  property  of  a  domestic  corporation  en- 
gaged in  that  business,  we  are  clear  that  a  tax  or  other 
burden  imposed  on  the  property  of  either  corporation 
because  it  is  used  to  carry  on  that  commerce,  or  upon  the 
transportation  of  persons  or  property,  or  for  the  naviga- 
tion of  the  public  waters  over  which  the  transportation 
is  made,  is  invalid  and  void  as  an  interferencewith,  and 
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an  obstruction  of,  the  power  of  Congress  in  the  regula- 
tion of  such  commerce.  This  proposition  is  supported 
by  many  adjudications.  Thus,  in  Gibbons  v.  Ogden,  (9 
Wheat.  1,)  the  earliest  and  leading  case  upon  the  commer- 
cial power  of  Congress,  it  was  held  that  the  acts  of  New 
York  giving  to  Livingston  and  Fulton  the  exclusive 
right,  for  a  certain  number  of  years,  to  navigate  all  the 
waters  within  its  jurisdiction  with  vessels  propelled  by 
steam,  were  unconstitutional  and  void.  Making  the 
navigation  of  those  waters  subject  to  a  license  of  the 
grantees  of  the  State,  that  is,  to  such  a  tax  or  other  bur- 
den as  they  might  levy,  was  an  obstruction  to  commerce 
between  the  States  and  in  conflict  with  the  laws  of  Con- 
gress respecting  the  coasting  trade.  Although  the  sole 
point  in  judgment  was  whether  the  State  could  regulate 
commerce  on  her  waters  in  the  face  of  such  legislation 
by  Congress,  yet  the  argument  of  the  court  was  that  such 
attempted  control  of  the  navigable  waters  of  the  State 
was  an  encroachment  upon  the  power  of  Congress,  inde- 
pendently of  that  legislation. 

In  Steamship  Co.  v.  Port  Wardens,  (6  Wall.  31,)  it  was 
held  that  a  statute  of  Louisiana,  declaring  that  the 
master  and  wardens  of  the  port  of  New  Orleans  should 
be  entitled  to  demand  and  receive,  in  addition  to  other 
fees,  the  sum  of  five  dollars  for  every  vessel  arriving  at 
that  port,  whether  called  on  to  perform  any  service  or 
not,  was  unconstitutional  and  void,  as  imposing  a  burden 
upon  commerce,  both  interstate  and  foreign.  The  exac- 
tion was,  in  effect,  a  tax  for  entering  the  port ;  that  is,  for 
the  navigation  of  its  waters.  The  control  of  the  naviga- 
ble waters  of  the  port,  and  of  all  public  waters  consti- 
tuting channels  of  communication  between  the  States 
and  foreign  countries,  is  embraced  within  the  commercial 
power  of  Congress,  and  equally  beyond  the  interference 
of  the  States.  It  was  claimed  that  the  tax  was  for  com- 
pensation to  the  master  and  wardens  for  the  performance 
of  certain  duties  required  of  them,  and  that  the  law  for 
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its  collection  stood,  therefore,  on  the  same  constitutional 
grounds  as  the  laws  authorizing  the  collection  of  pilotage; 
but  the  court  answered  that  no  acts  of  Congress  recognize 
such  laws  as  that  of  Louisiana  as  proper  and  beneficial 
regulations,  whilst  State  laws  in  respect  to  pilotage  are 
thus  recognized.  The  court  also  added  that  the  right  to 
recover  pilotage  and  half-pilotage,  prescribed  by  State 
legislation,  rested  not  only  upon  State  laws,  but  upon 
contract,  observing  that  pilotage  was  compensation  for 
services  performed,  and  half-pilotage  was  compensation 
for  services  which  a  pilot  had  put  himself  in  readiness  to 
perform  by  labor,  risk,  and  cost,  and  had  offered  to  per- 
form ;  whilst  in  the  case  of  Louisiana  the  State  law  sub- 
jected the  vessel  to  the  demand  of  the  master  and  wardens, 
whether  called  upon  to  perform  any  service  or  not.  The 
case,  therefore,  was  simply  one  of  a  tax  imposed  upon 
the  vessel  for  the  navigation  of  the  public  waters  of  the 
State,  and,  as  such,  was  a  regulation  of  commerce,  and  an 
illegal  encroachment  upon  the  power  of  Congress. 

In  Reading  Railroad  Co.  v.  Pennsylvania,  sometimes 
called  the  Case  of  [the  State  Freight  Tax,  (15  Wall.  232,) 
it  was  held  that  the  act  of  the  legislature  of  Pennsyl- 
vania requiring  railroad  companies  to  pay  to  the  State 
treasurer,  for  the  use  of  the  Commonwealth,  a  tax  on 
each  two  thousand  pounds  of  freight  carried,  was  un- 
constitutional and  void,  so  far  as  it  affected  commodities 
transported  through  the  State,  or  from  points  without  the 
State  to  points  within  the  State,  or  from  points  within 
the  State  to  points  without  it,  as  being  a  regulation  of 
interstate  commerce.  The  court  said  that  the  imposi- 
tion of  the  tax,  whether  large  or  small,  was  a  restraint 
upon  the  privilege  or  right  to  have  the  subjects  of  com- 
merce passed  freely  from  one  State  to  another  without 
being  obstructed  by  the  intervention  of  State  lines.  Its 
payment  was  a  condition  upon  which  the  prosecution  of 
that  branch  of  commerce  was  made  to  depend,  and  its 
imposition  therefore  was  in  conflict  with  the  power  of 
Congress  over  the  subject. 
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In  Henderson  v.  The  Mayor  of  New  York,  (92  U.  S.  259,) 
an  act  of  the  State  of  New  York  requiring  the  owner  or 
consignee  of  a  vessel  arriving  at  the  port,  of  New  York 
to  give  a  bond  for  every  passenger  in  a  penalty  of  $300, 
with  two  sureties,  each  a  resident  and  freeholder,  condi- 
tioned to  indemnify  the  Commissioners  of  Emigration, 
and  every  county,  city,  and  town  in  the  State,  against  any 
expense  for  the  relief  or  support  of  the  person  named  in 
the  bond,  for  four  years  thereafter,  but  allowing  in  com- 
mutation of  the  bond  a  payment  of  one  dollar  and  a  half 
for  each  passenger  within  twenty-four  hours  after  his 
landing,  and  imposing  a  penalty  of  $500  for  each  passen- 
ger if  such  payment  were  not  made  within  that  time,  the 
penalty  to  be  a  lien  upon  the  vessel,  was  held  to  be  un- 
constitutional and  void.  In  its  decision  the  court  said 
that  the  State  imposed  a  tax  on  the  ship-owner  for  the 
right  to  land  his  passengers,  and  that  it  was  in  effect  a 
tax  on  the  passenger  himself,  since  its  payment  was  re- 
quired as  part  of  his  fare.  "  The  transportation  of  a  pas- 
senger from  Liverpool  to  the  city  of  New  York,"  it  added, 
speaking  b}7  Mr.  Justice  Miller,  "  is  one  voyage.  It  is  not 
completed  until  the  passenger  is  disembarked  at  the  pier 
in  the  latter  city.  A  law  or  rule  emanating  from  any 
lawful  authority  which  prescribes  terms  or  conditions  on 
which  alone  the  vessel  can  discharge  its  passengers,  is  a 
regulation  of  commerce,  and,  in  case  of  vessels  and  pas- 
sengers coming  from  foreign  ports,  is  a  regulation  of  com- 
merce with  foreign  nations."  (92  U.  S.  259,  271.) 

These  cases  would  seem  to  be  decisive  of  the  character 
of  the  business  which  is  the  subject  of  taxation  in  the 
present  case.  Receiving  and  landing  passengers  and 
freight  is  incident  to  their  transportation.  Without  both 
there  could  be  no  such  thing  as  their  transportation  across 
the  river  Delaware.  The  transportation,  as  to  passengers, 
is  not  completed  until,  as  said  in  the  Henderson  case,  they 
are  disembarked  at  the  pier  of  the  city  to  which  they  are 
carried ;  and,  as  to  freight,  until  it  is  landed  upon  such 
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pier.  And  all  restraints  by  exactions  in  the  form  of  taxes 
upon  such  transportation,  or  upon  acts  necessary  to  its 
completion,  are  so  many  invasions  of  the  exclusive  power 
of  Congress  to  regulate  that  portion  of  commerce  between 
the  States. 

The  cases  where  a  tax  or  toll  upon  vessels  is  allowed  to 
meet  the  expenses  incurred  in  improving  the  navigation 
of  waters  traversed  by  them,  as  by  the  removal  of  rocks, 
the  construction  of  dams  and  locks  to  increase  the  depth 
of  water  and  thus  extend  the  line  of  navigation,  or  the 
construction  of  canals  around  falls,  rest  upon  a  different 
principle.  The  tax  in  such  cases  is  considered  merely  as 
compensation  for  the  additional  facilities  thus  provided  in 
the  navigation  of  the  waters.  (Kellogg  v.  Union  Co.,  12 
Conn.  7 ;  Thames  Bank  v.  Lovell,  18  Conn.  500 ;  McReynolds 
v.  Smallhouse,  8  Bush.  447.) 

Upon  similar  grounds,  what  are  termed  harbor  dues  or 
port  charges,  exacted  by  the  State  from  vessels  in  its  har- 
bors, or  from  their  owners,  for  other  than  sanitary  pur- 
poses, are  sustained.  We  say  for  other  than  sanitary  pur- 
poses ;  for  the  power  to  prescribe  regulations  to  protect 
the  health  of  the  community,  and  prevent  the  spread  of 
disease,  is  incident  to  all  local  municipal  authority,  how- 
ever much  such  regulations  may  interfere  with  the  move- 
ments of  commerce.  But,  independently  of  such  measures, 
the  State  may  prescribe  regulations  for  the  government  of 
vessels  whilst  in  its  harbors;  it  may  provide  for  their 
anchorage  or  mooring,  so  as  to  prevent  confusion  and 
collision;  it  may  designate  the  wharves  at  which  they 
shall  discharge  and  receive  their  passengers  and  cargoes, 
and  require  their  removal  from  the  wharves  when  not 
thus  engaged,  so  as  to  make  room  for  other  vessels.  It 
may  appoint  officers  to  see  that  the  regulations  are  carried 
out,  and  impose  penalties  for  refusing  to  obey  the  direc- 
tions of  such  officers ;  and  it  may  impose  a  tax  upon  ves- 
sels sufficient  to  meet  the  expenses  attendant  upon  the  exe- 
cution of  the  regulation.  The  authority  for  establishing 
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regulations  of  this  character  is  found  in  the  right  and 
duty  of  the  supreme  power  of  the  State  to  provide  for  the 
safety,  convenient  use,  and  undisturbed  enjoyment  of  prop- 
erty within  its  limits ;  and  charges  incurred  in  enforcing 
the  regulations  may  properly  be  considered  as  compensa- 
tion for  the  facilities  thus  furnished  to  the  vessels.  (Van- 
derlilt  v.  Adams,  7  Cowen,  349,  351.)  Should  such  regu- 
lations interfere  with  the  exercise  of  the  commercial 
power  of  Congress,  they  may  at  any  time  be  superseded 
by  its  action.  It  was  not  intended,  however,  by  the  grant 
to  Congress  to  supersede  or  interfere  with  the  power  of 
the  States  to  establish  police  regulations  for  the  better 
protection  and  enjoyment  of  property.  Sometimes,  in- 
deed, as  remarked  by  Mr.  Cooley,  the  line  of  distinction 
between  what  constitutes  an  interference  with  commerce 
and  what  is  a  legitimate  police  regulation  is  exceedingly 
dim  and  shadowy,  and  he  adds:  "It  is  not  doubted  that 
Congress  has  the  power  to  go  beyond  the  general  regula- 
tions of  commerce  which  it  is  accustomed  to  establish, 
and  to  descend  to  the  most  minute  directions  if  it  shall 
be  deemed  advisable,  and  that  to  whatever  extent  ground 
shall  be  covered  by  those  directions,  the  exercise  of  State 
power  is  excluded.  Congress  may  establish  police  regu- 
lations as  well  as  the  States,  confining  their  operations  to 
the  subjects  over  which  it  is  given  control  by  the  Consti- 
tution ;  but  as  the  general  police  power  can  better  be  ex- 
ercised under  the  provisions  of  the  local  authority,  and 
mischiefs  are  not  likely  to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  National  Congress, 
the  regulations  which  are  made  by  Congress  do  not  often 
exclude  the  establishment  of  others  by  the  State  covering 
very  many  particulars."  (Cooley's  Constitutional  Limita- 
tions, 732.) 

The  power  of  the  States  to  regulate  matters  of  internal 
police  includes  the  establishment  of  ferries  as  well  as  the 
constructions  of  roads  and  bridges.  In  Gibbons  v.  Ogden, 
Chief  Justice  Marshall  said  that  laws  respecting  ferries, 
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as  well  as  inspection  laws,  quarantine  laws,  health  laws, 
and  laws  regulating  the  internal  commerce  of  the  States, 
are  component  parts  of  an  immense  mass  of  legislation, 
embracing  everything  within  the  limits  of  a  State  not 
surrendered  to  the  general  government;  but  in  this  lan- 
guage he  plainly  refers  to  ferries  entirely  within  the  State, 
and  not  to  ferries  transporting  passengers  and  freight  be- 
tween the  States  and  a  foreign  country;  for  the  power 
vested  in  Congress,  he  says,  comprehends  every  species  of 
commercial  intercourse  between  the  United  States  and 
foreign  countries.  No  sort  of  trade,  he  adds,  can  be  car- 
ried on  between  this  country  and  another  to  which  the 
power  does  not  extend;  and  what  is  true  of  foreign  com- 
merce is  also  true  of  commerce  between  States  over  the 
waters  separating  them.  Ferries  between  one  of  the  States 
and  a  foreign  country  cannot  be  deemed,  therefore,  beyond 
the  control  of  Congress  under  the  commercial  power. 
They  are  necessarily  governed  by  its  legislation  on  the 
importation  and  exportation  of  merchandise  and  the  im- 
migration of  foreigners,  that  is,  are  subject  to  its  regula- 
tion in  that  respect;  and  if  they  are  not  beyond  the  con- 
trol of  the  commercial  power  of  Congress,  neither  are 
ferries  over  waters  separating  States.  Congress  has  passed 
various  laws  respecting  such  international  and  interstate 
ferries,  the  validity  of  which  is  not  open  to  question.  It 
has  provided  that  vessels  used  exclusively  as  ferry-boats, 
carrying  passengers,  baggage,  and  merchandise,  shall  not 
be  required  to  enter  and  clear,  nor  shall  their  masters  be 
required  to  present  manifests,  or  to  pay  entrance  or  clear- 
ance fees,  or  fees  for  receiving  or  certifying  manifests; 
"  but  they  shall,  upon  arrival  in  the  United  States,  be 
required  to  report  such  baggage  and  merchandise  to  the 
proper  officer  of  the  customs  according  to  law,"  (Rev.  Stat. 
§  2792 ;)  that  the  lights  for  ferry-boats  shall  be  regulated 
by  such  rules  as  the  Board  of  Supervising  Inspectors  of 
Steam  Vessels  shall  prescribe,  (Rev.  Stat.  §  4233,  Rule  7;) 
that  any  foreign  railroad  company  or  corporation,  whose 
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road  enters  the  United  States  by  means  of  a  ferry  or  tug- 
boat, may  own  such  boat,  and  that  it  shall  be  subject  to 
no  other  or  different  restrictions  or  regulations  in  such 
employment  than  if  owned  by  a  citizen  of  the  United 
States,  (Rev.  Stat.  §  4370;)  that  the  hull  and  boilers  of  every 
ferry-boat  propelled  by  steam  shall  be  inspected,  and  pro- 
visions of  law  for  the  better  security  of  life,  which  may 
be  applicable  to  them,  shall,  by  regulations  of  the  super- 
vising inspectors,  be  required  to  be  complied  with  before 
a  certificate  of  inspection  be  granted,  and  that  they  shall 
not  be  navigated  without  a  licensed  engineer  and  a  licensed 
pilot,  (Rev.  Stat.  §  4426.) 

It  is  true  that,  from  the  earliest  period  in  the  history  of 
the  government,  the  States  have  authorized  and  regulated 
ferries,  not  only  over  waters  entirely  within  tHeir  limits, 
but  over  waters  separating  them ;  and  it  may  be  conceded 
that  in  many  respects  the  States  can  more  advantageously 
manage  such  interstate  ferries  than  the  general  govern- 
ment; and  that  the  privilege  of  keeping  a  ferry,  with  a 
right  to  take  toll  for  passengers  and  freight,  is  a  franchise 
grantable  by  the  State,  to  be  exercised  within  such  limits 
and  under  such  regulations  as  may  be  required  for  the 
safety,  comfort,  and  convenience  of  the  public.  Still  the 
fact  remains  that  such  a  ferry  is  a  means,  and  a  neces- 
sary means,  of  commercial  intercourse  between  the  States 
bordering  on  their  dividing  waters,  and  it  must,  there- 
fore, be  conducted  without  the  imposition  by  the  States  of 
taxes  or  other  burdens  upon  the  commerce  between  them. 
Freedom  from  such  impositions  does  not,  of  course,  imply 
exemption  from  reasonable  charges,  as  compensation  for 
the  carriage  of  persons,  in  the  way  of  tolls  or  fares,  or 
from  the  ordinary  taxation  to  which  other  property  is 
subjected,  any  more  than  like  freedom  of  transportation 
on  land  implies  such  exemption.  Reasonable  charges  for 
the  use  of  property,  either  on  water  or  land,  are  not  an 
interference  with  the  freedom  of  transportation  between 
the  States  secured  under  the  commercial  power  of  Con- 
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gress.  (Packet  Co.  v.  Keokuk,  95  U.  S.  80;  Packet  Co.  v.  St. 
Louis,  100  U.  S.  423;  Vicksburg  v.  Tobin,  100  U.  S.  430; 
Packet  Co.  v.  Catlettsburg,  105  U.  S.  559 ;  Transportation  Co. 
v.  Parker  sburg,  107  U.  S.  691.)  That  freedom  implies  ex- 
emption from  charges  other  than  such  as  are  imposed  by 
way  of  compensation  for  the  use  of  the  property  em- 
ployed, or  for  facilities  afforded  for  its  use,  or  as  ordinary 
taxes  upon  the  value  of  the  property.  How  conflicting 
legislation  of  the  two  States  on  the  subject  of  ferries  on 
waters  dividing  them  is  to  be  met  and  treated  is  not  a  ques- 
tion before  us  for  consideration.  Pennsylvania  has  never 
attempted  to  exercise  its  power  of  establishing  and  regu- 
lating ferries  across  the  Delaware  River.  Any  one,  so  far 
as  her  laws  are  concerned,  is  free,  as  we  are  informed,  to 
establish  such  ferries  as  he  may  choose.  No  license  fee 
is  exacted  from  ferry -keepers.  She  merely  exercises  the 
right  to  designate  the  places  of  landing,  as  she  does  the 
places  of  landing  for  all  vessels  engaged  in  commerce. 
The  question,  therefore,  respecting  the  tax  in  the  present 
case  is  not  complicated  by  any  action  of  that  State  con- 
cerning ferries.  However  great  her  power,  no  legislation 
on  her  part  can  impose  a  tax  on  that  portion  of  interstate 
commerce  which  is  involved  in  the  transportation  of  per- 
sons and  freight,  whatever  be  the  instrumentality  by 
which  it  is  carried  on. 

It  follows  that  UDon  the  case  stated  the  tax  imposed 
upon  the  ferry  company  was  illegal  and  void. 

The  judgment  of  the  Supreme  Court  of  the  State  of  Penn- 
sylvania must,  therefore,  be  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 


The  distinguishing  and  characteristic  feature  of  a  suit  in  admiralty  is 
that  the  vessel  or  thing  proceeded  against  itself  is  seized  and  ira- 
pleaded  as  the  defendant,  and  is  judged  and  sentenced  accordingly. 
By  the  common  law  process,  property  is  reached  only  through  a 
personal  defendant,  and  then  only  to  the  extent  of  his  title. 
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OF  THE 

UNITED  STATES   SUPREME   COURT 

IN 

TIHCIE    DytOSES    T^^TILOIR, 

DELIVERED   BY 

MR.    JUSTICE    KIELD, 

At  December  Term,  1866* 


A  statute  of  California,  passed  in  1851,  and  amended  in 
1860,  provides  that  all  steamers,  vessels,  and  boats  shall 
be  liable — 

1st.  For  services  rendered  on  board  at  the  request  of,  or 
on  contract  with,  their  respective  owners,  masters,  agents, 
or  consignees. 

2d.  For  supplies  furnished  for  their  use,  at  the  request 
of  their  respective  owners,  masters,  agents,  or  consignees. 

3d.  For  materials  furnished  in  their  construction,  re- 
pair, or  equipment. 

4th.  For  their  wharfage  and  anchorage  within  the 
State. 

5th.  For  non-performance  or  mal -performance  of  any 
contract  for  the  transportation  of  persons  or  property 
made  by  their  respective  owners,  masters,  agents,  or  con- 
signees. 

*  Reported  in  4  Wallace,  411. 


6th.  For  injuries  committed  by  them  to  persons  or 
property. 

And  that  the  "  said  several  causes  of  action  shall  con- 
stitute liens  upon  all  steamers,  vessels,  and  boats,  and  have 
priority  in  their  order,  herein  enumerated,"  with  prefer- 
ence over  all  other  demands. 

The  statute  also  provides  that  actions  for  demands  aris- 
ing upon  any  of  the  grounds  above  specified  may  be 
brought  directly  against  such  steamers,  vessels,  or  boats; 
that  the  complaint  shall  designate  the  steamer,  vessel,  or 
boat  by  name;  that  the  summons  may  be  served  on  the 
master,  mate,  or  any  one  having  charge  of  the  same ;  that 
the  same  may  be  attached  as  security  for  the  satisfaction 
of  any  judgment  that  may  be  recovered;  and  that  if  the 
attachment  be  not  discharged,  and  a  judgment  be  recovered 
by  the  plaintiff,  the  steamer,  vessel,  or  boat  may  be  sold 
by  the  sheriff,  and  the  proceeds  applied  to  the  payment  of 
the  judgment. 

With  this  statute  in  force,  the  steamship  Moses  Taylor,  a 
vessel  of  over  one  thousand  tons  burden,  was  owned,  in 
1863,  by  Roberts,  of  the  city  of  New  York,  and  was  em- 
ployed by  him  in  navigating  the  Pacific  Ocean,  and  in 
carrying  passengers  and  freight  between  Panama  and 
San  Francisco.  In  October  of  that  year  one  Hammons 
entered  into  a  contract  with  Roberts,  as  owner  of  this 
steamship,  by  which,  in  consideration  of  $100,  Roberts 
agreed  to  transport  him  from  New  York  to  San  Francisco 
as  a  steerage  passenger,  with  reasonable  despatch,  and  to 
furnish  him  with  proper  and  necessary  food,  water,  and 
berths,  or  other  conveniences  for  lodging,  on  the  voyage. 
For  alleged  breach  of  this  contract  Hammons  brought 
this  action,  a  proceeding  against  the  vessel,  in  a  court  of  a 
justice  of  the  peace  within  the  city  of  San  Francisco,  such 
courts  at  that  time  having,  by  statute  of  California,  juris- 
diction of  these  cases  where  the  amount  claimed  did  not 
exceed  $200,  which  it  did  not  here.  The  breach  alleged 


was  that  the  plaintiff  was  detained  at  the  Isthmus  of 
Panama  eight  days;  and  that  the  provisions  furnished 
him  on  the  vessel  were  unwholesome,  and  that  he  was 
crowded  into  an  unhealthy  cabin,  without  sufficient  room 
or  air  for  either  health  or  comfort,  in  consequence  of  the 
large  number  of  steerage  passengers,  more  than  the  vessel 
was  allowed  by  law  to  have  or  could  properly  carry,  to  his 
damage,  &c. 

The  agent  of  the  vessel  filed  an  answer  in  which  he 
denied  the  allegations  of  the  complaint,  and  asserted  that 
the  court  had  no  jurisdiction ;  because  the  cause  of  action, 
as  against  the  said  vessel,  was  one  of  which  the  courts  of 
admiralty  had  exclusive  jurisdiction;  for  that  the  vessel 
was  used  exclusively  in  navigating  the  high  seas,  and 
that  the  said  cause  of  action,'  if  any,  arose  on  the  high 
seas. 

The  justice  decided  that  he  had  jurisdiction,  and  gave 
judgment  for  the  $200  claimed.  The  case  was  then  taken 
to  the  county  court,  where  the  objection  to  the  jurisdiction 
was  again  made  and  again  overruled.  The  court  found 
as  fact  that  Hammons  had  been  carried  on  the  steamer 
Illinois  from  New  York  to  Aspinwall ;  thence,  after  the 
delay  alleged,  on  railway  across  the  Isthmus  to  Panama, 
and  from  there  on  the  Moses  Taylor  to  San  Francisco  ;  and, 
in  substance,  that  the  other  facts  alleged  were  as  stated  in 
the  complaint.  Whereupon  final  judgment  was  entered 
in  accordance  with  the  decision,  and  from  that  judgment 
the  defendant,  owner  of  the  vessel,  brought  this  writ  of 
error. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

This  case  arises  upon  certain  provisions  of  a  statute  of 
California  regulating  proceedings  in  civil  cases  in  the 
courts  of  that  State.  (Laws  of  California  of  1851,  p.  51.) 
The  sixth  chapter  of  the  statute  relates  to  actions  against 
steamers,  vessels,  and  boats,  and  provides  that  they  shall 


be  liable — 1st,  for  services  rendered  on  board  of  them,  at 
the  request  of,  or  on  contract  with,  their  respective  owners, 
agents,  masters,  or  consignees ;  2d,  for  supplies  furnished  for 
their  use  upon  like  the  request ;  3d,  for  materials  furnished 
in  their  construction,  repair,  or  equipment;  4th,  for  their 
wharfage  and  anchorage  within  the  State;  5th,  for  non- 
performance  or  mal-performance  of  any  contract  for  the 
transportation  of  persons  or  property  made  by  their  re- 
spective owners,  agents,  masters,  or  consignees;  6th,  for 
injuries  committed  by  them  to  persons  or  property;  and 
declares  that  these  several  causes  of  action  shall  constitute 
liens  upon  the  steamers,  vessels,  and  boats  for  one  year 
after  the  causes  of  action  shall  have  accrued,  and  have 
priority  in  the  order  enumerated,  and  preference  over  all 
other  demands.  The  statute  also  provides  that  actions 
for  demands  arising  upon  any  of  these  grounds  may  be 
brought  directly  against  the  steamers,  vessels,  or  boats  by 
name;  that  process  maybe  served  on  the  master,  mate,  or 
any  person  having  charge  of  the  same;  that  they  maybe 
attached  as  security  for  the  satisfaction  of  any  judgment 
which  may  be  recovered;  and  that  if  the  attachment  be 
not  discharged,  and  a  judgment  be  recovered  by  the  plain- 
tiff, they  may  be  sold,  with  their  tackle,  apparel,  and  fur- 
niture, or  such  interest  therein  as  may  be  necessary,  and 
the  proceeds  applied  to  the  payment  of  the  judgment. 

These  provisions,  with  the  exception  of  the  clause 
designating  the  order  of  priority  in  the  liens,  and  their 
preference  over  other  demands,  were  enacted  in  1851 ;  that 
clause  was  inserted  by  an  amendment  in  1860. 

In  1863,  the  steamship  Moses  Taylor,  a  vessel  of  over 
one  thousand  tons  burden,  was  owned  by  Marshall  0. 
Roberts,  of  the  city  of  New  York,  and  was  employed  by 
him  in  navigating  the  Pacific  Ocean,  and  in  carrying- 
passengers  and  freight  between  Panama  and  San  Fran- 
cisco. In  October  of  that  year  the  plaintiff  in  the  court 
below,  the  defendant  in  error  in  this  court,  entered  into  a 


contract  with  Roberts,  as  owner  of  this  steamship,  by 
which,  in  consideration  of  one  hundred  dollars,  Roberts 
agreed  to  transport  him  from  New  York  to  San  Francisco 
as  a  steerage  passenger,  with  reasonable  despatch,  and  to 
furnish  him  with  proper  and  necessary  food,  water,  and 
berths,  or  other  conveniences  for  lodging,  on  the  voyage. 
The  contract,  as  set  forth  in  the  complaint,  does  not  in 
terms  provide  for  transportation  on  any  portion  of  the 
voyage  by  the  Moses  Taylor,  but  the  case  was  tried  upon 
the  supposition  that  such  was  the  fact,  and  we  shall,  there- 
fore, treat  the  contract  as  if  it  specified  a  transportation 
by  that  steamer  on  the  Pacific  for  the  distance  between 
Panama  and  San  Francisco.  For  alleged  breach  of  this 
contract  the  present  action  was  brought,  under  the  statute 
mentioned,  in  a  court  of  a  justice  of  the  peace  held  within 
the  city  of  San  Francisco.  Courts  held  by  justices  of  the 
peace  were  at  that  time  by  another  statute  invested  with 
jurisdiction  of  these  cases,  where  the  amount  claimed  did 
not  exceed  two  hundred  dollars,  except  where  the  action 
was  brought  to  recover  seamen's  wages  for  a  voyage  per- 
formed, in  whole  or  in  part,  without  the  waters  of  the 
State.  (Laws  of  California  of  1853,  p.  287,  and  of  1856, 
p.  133.) 

The  agent  for  the  Moses  Taylor  appeared  to  the  action, 
and  denied  the  jurisdiction  of  the  court,  insisting  that  the 
cause  of  action  was  one  over  which  the  courts  of  admiralty 
had  exclusive  jurisdiction,  and  also  traversed  the  several 
matters  alleged  as  breaches  of  the  contract. 

The  justice  of  the  peace  overruled  the  objection  to  his 
jurisdiction,  and  gave  judgment  for  the  amount  claimed. 
On  appeal  to  the  county  court  the  action  was  tried  de  novo 
upon  the  same  pleadings,  but  in  all  respects  as  if  origin- 
ally commenced  in  that  court.  The  want  of  jurisdiction 
there  and  the  exclusive  cognizance  of  such  causes  of 
action  by  the  courts  of  admiralty  were  again  urged  and 
were  again  overruled;  and  a  similar  judgment  to  that  of 
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the  justice  of  the  peace  was  rendered.  The  amount  of 
the  judgment  was  too  small  to  enable  the  owner  of  the 
steamer  to  take  the  case  by  appeal  to  the  Supreme  Court 
of  the  State.  That  court  has  no  appellate  jurisdiction  in 
cases  where  the  demand  in  dispute,  exclusive  of  interest, 
is  under  three  hundred  dollars,  unless  it  involve  the 
legality  of  a  tax,  impost,  assessment,  toll,  or  municipal 
fine.  (Constitution  of  the  State,  art.  VI,  sec.  4,  as  amended 
in  1862.)  The  decision  of  the  county  court  was  the  de- 
cision of  the  highest  court  in  the  State  which  had  juris- 
diction of  the  matter  in  controversy.  From  that  court, 
therefore,  the  case  is  brought  here  by  writ  of  error. 

The  case  presented  is  clearly  one  within  the  admiralty 
and  maritime  jurisdiction  of  the  Federal  courts.  The 
contract  for  the  transportation  of  the  plaintiff  was  a  mari- 
time contract.  As  stated  in  the  complaint,  it  related  ex- 
clusively to  a  service  to  be  performed  on  the  high  seas, 
and  pertained  solely  to  the  business  of  commerce  and 
navigation.  There  is  no  distinction  in  principle  between 
a  contract  of  this  character  and  a  contract  for  the  trans- 
portation of  merchandise.  The  same  liability  attaches 
upon  their  execution  both  to  the  owner  and  the  ship. 
The  passage  money  in  the  one  case  is  equivalent  to  the 
freight  money  in  the  other.  A  breach  of  either  contract 
is  the  appropriate  subject  of  admiralty  jurisdiction. 

The  action  against  the  steamer  by  name,  authorized 
by  the  statute  of  California,  is  a  proceeding  in  the  nature 
and  with  the  incidents  of  a  suit  in  admiralty.  The  dis- 
tinguishing and  characteristic  feature  of  such  suit  is 
that  the  vessel  or  thing  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant,  and  is  judged  and  sen- 
tenced accordingly.  It  is  this  dominion  of  the  suit  in 
admiralty  over  the  vessel  or  thing  itself  which  gives  to 
the  title  made  under  its  decrees  validity  against  all  the 
world.  By  the  common  law  process,  whether  of  rnesne 
attachment  or  execution,  property  is  reached  only 


through  a  personal  defendant,  and  then  only  to  the 
extent  of  his  title.  Under  a  sale,  therefore,  upon  a  judg- 
ment in  a  common  law  proceeding  the  title  acquired  can 
never  be  better  than  that  possessed  by  the  personal  de- 
fendant. It  is  his  title,  and  not  the  property  itself,  which 
is  sold. 

The  statute  of  California,  to  the  extent  in  which  it 
authorizes  actions  in  Tern  against  vessels  for  causes  of 
action  cognizable  in  the  admiralty,  invests  her  courts 
with  admiralty  jurisdiction,  and  so  the  Supreme  Court  of 
that  State  has  decided  in  several  cases.  In  Averill  v.  The 
Steamer  Hartford,  (2  Cal.  308,)  the  court  thus  held,  and 
added  that  "the  proceedings  in  such  actions  must  be  gov- 
erned by  the  principles  and  forms  of  admiralty  courts, 
except  where  otherwise  controlled  or  directed  by  the  act." 

This  jurisdiction  of  the  courts  of  California  was  asserted 
and  is  maintained  upon  the  assumed  ground  that  the 
cognizance  by  the  Federal  courts  "of  civil  causes  of  ad- 
miralty and  maritime  jurisdiction"  is  not  exclusive,  as 
declared  by  the  ninth  section  of  the  Judiciary  Act  of 
1789. 

The  question  presented  for  our  determination  is,  there- 
fore, whether  such  cognizance  by  the  Federal  courts  is 
exclusive,  and  this  depends  either  upon  the  constitutional 
grant  of  judicial  power,  or  the  validity  of  the  provision 
of  the  ninth  section  of  the  act  of  Congress. 

The  Constitution  declares  that  the  judicial  power  of  the 
United  States  "  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority ;  to  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction ;  to  controversies  to  which  the 
United  States  shall  be  a  party ;  to  controversies  between 
two  or  more  States;  between  a  State  and  citizens  of  an- 
other State;  between  citizens  of  different  States ;  between 
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citizens  of  the  same  State  claiming  lands  under  grants  of 
different  States ;  and  between  a  State  or  the  citizens  thereof 
and  foreign  States,  citizens,  or  subjects."  (Art.  II,  §  2.) 

How  far  this  judicial  power  is  exclusive,  or  may,  by  the 
legislation  of  Congress,  be  made  exclusive,  in  the  courts 
of  the  United  States,  has  been  much  discussed,  though 
there  has  been  no  direct  adjudication  upon  the  point. 
In  the  opinion  delivered  in  the  case  of  Martin  v.  Hunter's 
Lessee,  (1  Wheat.  334,)  Mr.  Justice  Story  comments  upon 
the  fact  that  there  are  two  classes  of  cases  enumerated 
in  the  clause  cited,  between  which  a  distinction  is 
drawn;  that  the  first  class  includes  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the  United  States, 
cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  cases  of  admiralty  and  maritime  juris- 
diction ;  and  that,  with  reference  to  this  class,  the  ex- 
pression is  that  the  judicial  power  shall  extend  to  all 
cases;  but  that  in  the  subsequent  part  of  the  clause,  which 
embraces  all  the  other  cases  of  national  cognizance,  and 
forms  the  second  class,  the  word  "all"  is  dropped.  And 
the  learned  justice  appears  to  have  thought  the  variation 
in  the  language  the  result  of  some  determinate  reason, 
and  suggests  that,  with  respect  to  the  first  class,  it  may 
have  been  the  intention  of  the  framers  of  the  Constitu- 
tion imperatively  to  extend  the  judicial  power  either  in 
an  original  or  appellate  form  to  all  cases,  and,  with  re- 
spect to  the  latter  class,  to  leave  it  to  Congress  to  qualify 
the  jurisdiction  in  such  manner  as  public  policy  might 
dictate.  Many  cogent  reasons  and  various  considerations 
of  public  policy  are  stated  in  support  of  this  suggestion. 
The  vital  importance  of  all  the  cases  enumerated  in  the 
first  class  to  the  national  sovereignty  is  mentioned  as 
a  reason  which  may  have  warranted  the  distinction, 
and  which  would  seem  to  require  that  they  should 
be  vested  exclusively  in  the  national  courts — a  considera- 
tion which  does  not  apply,  at  least  with  equal  force,  to 
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cases  of  the  second  class.  Without,  however,  placing  im- 
plicit reliance  upon  the  distinction  stated,  the  learned 
justice  observes,  in  conclusion,  that  it  is  manifest  that  the 
judicial  power  of  the  United  States  is  in  some  cases  una- 
voidably exclusive  of  all  State  authority,  and  that  in  all 
others  it  may  be  made  so  at  the  election  of  Congress.  We 
agree  frilly  with  this  conclusion.  The  legislation  of  Con- 
gress has  proceeded  upon  this  supposition.  The  Judici- 
ary Act  of  1789,  in  its  distribution  of  jurisdiction  to  the 
several  Federal  courts,  recognizes  and  is  framed  upon  the 
theory  that  in  all  cases  to  which  the  judicial  power  of 
the  United  States  extends,  Congress  may  rightfully  vest 
exclusive  jurisdiction  in  the  Federal  courts.  It  declares 
that  in  some  cases,  from  their  commencement,  such  juris- 
diction shall  be  exclusive;  in  other  cases  it  determines  at 
what  stage  of  procedure  such  jurisdiction  shall  attach, 
and  how  long  and  how  far  concurrent  jurisdiction  of  the 
State  courts  shall  be  permitted.  Thus,  cases  in  which 
the  United  States  are  parties,  civil  causes  of  admiralty 
and  maritime  jurisdiction,  and  cases  against  consuls  and 
vice-consuls,  except  for  certain  offences,  are  placed,  from 
their  commencement,  exclusively  under  the  cognizance 
of  the  Federal  couts. 

On  the  other  hand,  some  cases,  in  which  an  alien  or  a 
citizen  of  another  State  is  made  a  party,  may  be  brought 
either  in  a  Federal  or  a  State  court,  at  the  option  of  the 
plaintiff;  and  if  brought  in  the  State  court  may  be  prose- 
cuted until  the  appearance  of  the  defendant,  and  then,  at 
his  option,  may  be  suffered  to  remain  there,  or  may  be 
transferred  to  the  jurisdiction  of  the  Federal  courts. 

Other  cases,  not  included  under  these  heads,  but  in- 
volving questions  under  the  Constitution,  laws,  treaties, 
or  authority  of  the  United  States,  are  only  drawn  within 
the  control  of  the  Federal  courts  upon  appeal  or  writ  of 
error,  after  final  judgment. 

By  subsequent  legislation  of  Congress,  and  particularly 
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by  the  legislation  of  the  last  four  years,  many  of  the  cases, 
which  by  the  Judiciary  Act  could  only  come  under  the 
cognizance  of  the  Federal  courts  after  final  judgment  in 
the  State  courts,  may  be  withdrawn  from  the  concurrent 
jurisdiction  of  the  latter  courts  at  earlier  stages,  upon  the 
application  of  the  defendant. 

The  constitutionality  of  these  provisions  cannot  be 
seriously  questioned,  and  is  of  frequent  recognition  by 
both  State  and  Federal  courts. 

The  cognizance  of  civil  causes  of  admiralty  and  maritime 
jurisdiction  vested  in  the  District  Courts  by  the  ninth  sec- 
tion of  the  Judiciary  Act  may  be  supported  upon  like 
considerations.  It  has  been  made  exclusive  by  Congress, 
and  that  is  sufficient,  even  if  we  should  admit  that  in  the 
absence  of  its  legislation  the  State  courts  might  have 
taken  cognizance  of  these  causes.  But  there  are  many 
weighty  reasons  why  it  was  so  declared.  "  The  admiralty 
jurisdiction,"  says  Mr.  Justice  Story,  "naturally  connects 
itself,  on  the  one  hand,  with  our  diplomatic  relations  and 
the  duties  to  foreign  nations  and  their  subjects;  and,  on 
the  other  hand,  with  the  great  interests  of  navigation  and 
commerce,  foreign  and  domestic.  There  is,  then,  a  pecu- 
liar wisdom  in  giving  to  the  national  government  a  juris- 
diction of  this  sort  which  cannot  be  yielded,  except  for 
the  general  good,  and  which  multiplies  the  securities  for 
the  public  peace  abroad,  and  gives  to  commerce  and  navi- 
gation the  most  encouraging  support  at  home."  (Com. 
§  1672.) 

The  case  before  us  is  not  within  the  saving  clause  of 
the  ninth  section.  That  clause  only  saves  to  suitors  "  the 
right  of  a  common-law  remedy  where  the  common  law  is 
competent  to  give  it."  It  is  not  a  remedy  in  the  common- 
law  courts  which  is  saved,  but  a  common-law  remedy. 
A  proceeding  in  rem,  as  used  in  the  admiralty  courts,  is 
not  a  remedy  afforded  by  the  common  law  ;  it  is  a  pro- 
ceeding under  the  civil  law.  When  used  in  the  common- 
law  courts,  it  is  given  by  statute. 
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It  follows,  from  the  views  expressed,  that  the  judgment 
of  the  county  court  must  be  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  action  for  want  of 
jurisdiction. 

And  it  is  so  ordered. 


The  Chicago  River  and  its  branches,  although  lying  within  the  limits  of 
the  State  of  Illinois,  are  navigable  waters  of  the  United  States,  over 
which  Congress,  in  the  exercise  of  its  power  under  the  commerce 
clause  of  the  Constitution,  may  exercise  control  to  the  extent  neces- 
sary to  protect,  preserve,  and  improve  their  free  navigation ;  but  until 
that  body  acts  the  State  has  plenary  authority  over  bridges  across 
them,  and  may  vest  in  the  authorities  of  the  city  of  Chicago  jurisdic- 
tion over  the  construction,  repair,  and  use  of  those  bridges  within  its 
limits. 


OPINION 

OF  THE 

UNITED  STATES   SUPREME  COURT 

IN 

ESCANABA  COMPANY  vs.  CHICAGO, 

DELIVERED  BY 

MR.    JUSTICE; 

At  October  Term,  1882.* 


Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  Escanaba  and  Lake  Michigan  Transportation  Com- 
pany, a  corporation  created  under  the  laws  of  Michigan, 
is  the  owner  of  three  steam  vessels  engaged  in  the  carry- 
ing trade  between  ports  and  places  in  different  States  on 
Lake  Michigan  and  the  navigable  waters  connecting 
with  it.  The  vessels  are  enrolled  and  licensed  for  the  coast- 
ing trade,  and  are  principally  employed  in  carrying  iron 
ore  from  the  port  of  Escanaba  in  Michigan  to  the  docks 

*  Reported  in  107  U.  S.  Reports,  678 


of  the  Union  Iron  and  Steel  Company  on  the  south  fork 
of  the  south  branch  of  the  Chicago  River  in  the  city  of 
Chicago.  In  their  course  up  the  river  and  its  south 
branch  and  fork  to  the  docks  they  are  required  to  pass 
through  draws  of  several  bridges  constructed  over  the 
stream  by  the  city  of  Chicago ;  and  it  is  of  obstructions 
caused  by  the  closing  of  the  draws,  under  an  ordinance 
of  the  city,  for  a  designated  hour  of  the  morning  and 
evening  during  week  days,  and  by  a  limitation  of  the 
time  to  ten  minutes,  during  which  a  draw  may  be  left 
open  for  the  passage  of  a  vessel,  and  by  some  of  the  piers 
in  the  south  branch  and  fork,  and  the  bridges  resting  on 
them,  that  the  corporation  complains;  and  to  enjoin  the 
city  from  closing  the  draws  for  the  morning  and  evening 
hours  designated  and  enforcing  the  ten  minutes'  limita- 
tion, and  to  compel  the  removal  of  the  objectionable  piers 
and  bridges  the  present  bill  is  filed. 

The  river  and  its  branches  are  entirely  with  the  State 
of  Illinois,  and  all  of  it,  and  nearly  all  of  both  branches 
that  is  navigable,  are  within  the  limits  of  Chicago.  The 
river,  from  the  junction  of  its  two  branches  to  the  lake, 
is  about  three-fourths  of  a  mile  in  length.  The  branches 
flow  in  opposite  directions  and  meet  at  its  head,  nearly 
at  right  angles  with  it.  Originally  the  width  of  the  river 
and  its  branches  seldom  exceeded  one  hundred  and  fifty 
feet;  of  the  branches  and  fork  it  was  often  less  than  one 
hundred  feet;  but  it  has  been  greatly  enlarged  by  the 
city  for  the  convenience  of  its  commerce. 

The  city  fronts  on  Lake  Michigan,  and  the  mouth  of 
the  Chicago  River  is  near  its  center.  The  river  and  its 
branches  divide  the  city  into  three  sections;  one  lying 
north  of  the  main  river  and  east  of  its  north  branch, 
which  may  be  called  its  northern  division ;  one  lying  be- 
tween the  north  and  south  branches,  which  may  be  called 
its  western  division;  and  one  lying  south  of  the  main 
river  and  east  of  the  south  branch,  which  may  be  called 


its  southern  division.  Along  the  river  and  its  branches 
the  city  has  grown  up  into  magnificent  proportions,  hav- 
ing a  population  of  six  hundred  thousand  souls.  Running 
back  from  them  on  both  sides  are  avenues  and  streets 
lined  with  blocks  of  edifices,  public  and  private,  with 
stores  and  warehouses,  and  the  immense  variety  of  build- 
ings suited  for  the  residence  and  the  business  of  this  vast 
population.  These  avenues  and  streets  are  connected  by 
a  great  number  of  bridges,  over  which  there  is  a  constant 
passage  of  foot  passengers  and  of  vehicles  of  all  kinds. 
A  slight  impediment  to  the  movement  causes  the  stoppage 
of  a  crowd  of  passengers  and  a  long  line  of  vehicles. 

The  main  business  of  the  city,  where  the  principal  stores, 
warehouses,  offices,  and  public  buildings  are  situated,  is 
in  the  southern  division  of  the  city ;  and  a  large  number 
of  the  persons  who  do  business  there  reside  in  the  northern 
or  the  western  division,  or  in  the  suburbs. 

While  this  is  the  condition  of  business  in  the  city  on 
the  land,  the  river  and  its  branches  are  crowded  with  ves- 
sels of  all  kinds,  sailing  craft  and  steamers,  boats,  barges, 
and  tugs,  moving  backwards  and  forwards,  and  loading 
and  unloading.  Along  the  banks  there  are  docks,  ware- 
houses, elevators,  and  all  the  appliances  for  shipping  and 
reshipping  goods.  To  these  vessels  the  unrestricted  nav- 
igation of  the  river  and  its  branches  is  of  the  utmost  im- 
portance; while  to  those  who  are  compelled  to  cross  the 
river  and  its  branches  the  bridges  are  a  necessity.  The 
object  of  wise  legislation  is  to  give  facilities  to  both,  with 
the  least  obstruction  to  either.  This  the  city  of  Chicago 
has  endeavored  to  do. 

The  State  of  Illinois,  within  which,  as  already  men- 
tioned, th,e  river  and  its  branches  lie,  has  vested  in  the  au- 
thorities of  the  city  jurisdiction  over  bridges  within  its 
limits,  their  construction,  repair,  and  use,  and  empowered 
them  to  deepen,  widen,  and  change  the  channel  of  the 
stream,  and  to  make  regulations  in  regard  to  the  times  at 


which  the  bridges  shall  be  kept  open  for  the  passage  of 
vessels. 

Acting  upon  the  power  thus  conferred,  the  authorities 
have  endeavored  to  meet  the  wants  of  commerce  with 
other  States,  and  the  necessities  of  the  population  of  the 
city  residing  or  doing  businees  in  different  sections.  For 
this  purpose  they  have  prescribed  as  follows:  That  "be- 
tween the  hours  of  six  and  seven  o'clock  in  the  morning 
and  half-past  five  and  half-past  six  o'clock  in  the  evening, 
Sundays  excepted,  it  shall  be  unlawful  to  open  any  bridge 
within  the  city  of  Chicago ; "  and  that  "  during  the  hours 
between  seven  o'clock  in  the  morning  and  half-past  five 
o'clock  in  the  evening,  it  shall  be  unlawful  to  keep  open 
any  bridge  within  the  city  of  Chicago  for  the  purpose  of 
permitting  vessels  or  other  crafts  to  pass  through  the 
same  for  a  longer  period  at  any  one  time  than  ten  min- 
utes, at  the  expiration  of  which  period  it  shall  be  the 
duty  of  the  bridge  tender  or  other  person  in  charge  of  the 
bridge  to  display  the  proper  signal  and  immediately 
close  the  same,  and  keep  it  closed  for  fully  ten  minutes 
for  such  persons,  teams,  or  vehicles  as  may  be  waiting  to 
pass  over,  if  so  much  time  shall  be  required ;  when  the 
said  bridge  shall  again  be  opened  (if  necessary  for  vessels 
to  pass)  for  a  like  period,  and  so  on  alternately  (if  neces- 
sary) during  the  hours  last  aforesaid;  and  in  every  in- 
stance where  any  such  bridge  shall  be  open  for  the  pass- 
age of  any  vessel,  vessels,  or  other  craft,  and  closed  before 
the  expiration  of  ten  minutes  from  the  time  of  opening, 
said  bridge  shall  then,  in  every  such  case,  remain  closed 
for  fully  ten  minutes,  if  necessary,  in  order  to  allow  all 
persons,  teams,  and  vehicles  in  waiting  to  pass  over  said 
bridge." 

The  first  of  these  requirements  was  called  for  to  accom- 
modate clerks,  apprentices,  and  laboring  men  seeking  to 
cross  the  bridges,  at  the  hours  named,  in  going  to  and  re- 
turning from  their  places  of  labor.  Any  unusual  delay 


in  the  morning  would  derange  their  business  for  the  day, 
and  subject  them  to  a  corresponding  loss  of  wages.  At 
the  hours  specified  there  is  three  times — so  the  record 
shows — the  usual  number  of  pedestrians  going  and  return- 
ing that  there  is  during  other  hours. 

The  limitation  of  ten  minutes  for  the  passage  of  the 
draws  by  vessels  seems  to  have  been  eminently  wise  and 
proper  for  the  protection  of  the  interests  of  all  parties. 
Ten  minutes  is  ample  time  for  any  vessel  to  pass  the 
draw  of  a  bridge,  and  the  allowance  of  more  time  would 
subject  foot  passengers,  teams,  and  other  vehicles  to  great 
inconvenience  and  delays. 

The  complainant  principally  objects  to  this  ten  minutes' 
limitation,  and  to  the  assignment  of  the  morning  and 
evening  hour  to  pedestrians  and  vehicles.  It  insists  that 
the  navigation  of  the  river  and  its  branches  should  not 
be  thus  delayed;  and  that  the  rights  of  commerce  by 
vessels  are  paramount  to  the  rights  of  commerce  by  any 
other  way. 

But  in  this  view  the  complainant  is  in  error.  The 
rights  of  each  class  are  to  be  enjoyed  without  invasion  of 
the  equal  rights  of  others.  Some  concession  must  be 
made  on  every  side  for  the  convenience  and  the  harmoni- 
ous pursuit  of  different  occupations.  Independently  of 
any  constitutional  restrictions,  nothing  would  seem  more 
just  and  reasonable,  or  better  designed  to  meet  the  wants 
of  the  population  of  an  immense  city,  consistently  with 
the  interests  of  commerce,  than  the  ten  minutes'  rule,  and 
the  assignment  of  the  morning  and  evening  hours  which 
the  city  ordinance  has  prescribed. 

The  power  vested  in  the  general  government  to  regu- 
late interstate  and  foreign  commerce  involves  the  control 
of  the  waters  of  the  United  States  which  are  navigable, 
in  fact,  so  far  as  it  may  be  necessary  to  insure  their  free 
navigation,  when  by  themselves  or  their  connection  with 
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other  waters  they  form  a  continuous  channel  for  commerce 
among  the  States  or  with  foreign  countries.  (The  Daniel 
Ball,  10  Wall.  557.)  Such  is  the  case  with  the  Chicago 
River  and  its  branches.  The  common-law  test  of  the 
navigability  of  waters,  that  they  are  subject  to  the  ebb 
and  flow  of  the  tide,  grew  out  of  the  fact  that  in  England 
there  are  no  waters  navigable  in  fact,  or  to  any  great  ex- 
tent, which  are  not  also  affected  by  the  tide.  That  test 
has  long  since  been  discarded  in  this  country.  Vessels 
larger  than  any  which  existed  in  England,  when  that  test 
was  established,  now  navigate  rivers  and  inland  lakes  for 
more  than  a  thousand  miles  beyond  the  reach  of  any  tide. 
That  test  only  becomes  important  when  considering  the 
rights  of  riparian  owners  to  the  bed  of  the  stream,  as  in 
some  States"  it  governs  in  that  matter. 

The  Chicago  River  and  its  branches  must,  therefore, 
be  deemed  navigable  waters  of  the  United  States,  over 
which  Congress  under  its  commercial  power  may  exercise 
control  to  the  extent  necessary  to  protect,  preserve,  and 
improve  their  free  navigation. 

But  the  States  have  full  power  to  regulate  within  their 
limits  matters  of  internal  police,  including  in  that  general 
designation  whatever  will  promote  the  peace,  comfort,  con- 
venience, and  prosperity  of  their  people.  This  power  em- 
braces the  construction  of  roads,  canals,  and  bridges,  and 
the  establishment  of  ferries,  and  it  can  generally  be  exer- 
cised more  wisely  by  the  States  than  by  a  distant  authority. 
They  are  the  first  to  see  the  importance  of  such  means  of 
internal  communication,  and  are  more  deeply  concerned 
than  others  in  their  wise  management.  Illinois  is  more 
immediately  affected  by  the  bridges  over  the  Chicago 
River  and  its  branches  than  any  other  State,  and  is  more 
directly  concerned  for  the  prosperity  of  the  city  of  Chi- 
cago, for  the  convenience  and  comfort  of  its  inhabitants, 
and  the  growth  of  its  commerce.  And  nowhere  could 
the  power  to  control  the  bridges  in  that  city,  their  con- 


struction,  form,  and  strength,  and  the  size  of  their  draws, 
and  the  manner  and  times  of  using  them,  be  better  vested 
than  with  the  State,  or  the  authorities  of  the  city  upon 
whom  it  has  devolved  that  duty.  When  its  power  is  ex- 
ercised, so  as  to  unnecessarily  obstruct  the  navigation  of 
the  river  or  its  branches,  Congress  may  interfere  and  re- 
move the  obstruction,  if  the  power  of  the  State  and  that 
of  the  Federal  government  come  in  conflict,  the  latter 
must  control  and  the  former  yield.  This  necessarily  fol- 
lows from  the  position  given  by  the  Constitution  to  legis- 
lation in  pursuance  of  it,  as  the  supreme  law  of  the  land. 
But  until  Congress  acts  on  the  subject  the  power  of  the 
State  over  bridges  across  its  navigable  streams  is  plenary. 
This  doctrine  has  been  recognized  from  the  earliest  period, 
and  approved  in  repeated  cases,  the  most  notable  of 
which  are  Willson  v.  The  Blackbird  Creek  Marsh  Co.,  (2 
Pet,  245,)  decided  in  1829,  and  Oilman  v.  Philadelphia,  (3 
Wall.  713,)  decided  in  1865.  In  the  first  of  these  cases, 
an  act  of  Delaware  incorporated  the  company,  and  au- 
thorized it  to  construct  over  one  of  the  small  navigable 
rivers  of  the  State  a  dam  which  obstructed  the  navigation 
of  the  stream.  A  sloop,  licensed  and  enrolled  according 
to  the  navigation  laws  of  the  United  States,  broke  and 
injured  the  dam,  and  thereupon  an  action  was  brought 
for  damages  by  the  company.  The  owners  of  the  sloop 
set  up  that  the  river  was  a  public  and  common  navigable 
creek  "  in  the  nature  of  a  highway,"  in  which  the  tides 
had  always  flowed  and  reflowed,  and  in  which  there  was, 
and  of  right  ought  to  be,  a  common  and  public  way  for 
all  the  citizens  of  the  State  of  Delaware  and  of  the 
United  States,  with  sloops  and  other  vessels  to  navigate 
at  all  times  of  the  year  at  their  free  will  and  pleasure; 
that  the  company  had  wrongfully  erected  the  dam  across 
the  navigable  creek  and  thereby  obstructed  the  same;  and 
that  they  had  broken  the  dam  in  order  to  pass  along  the 
creek  with  their  sloop.  To  this  plea  the  company  de- 


m lured,  and  the  demurrer  was  sustained  by  the  Court  of 
Appeals  of  Delaware,  and  by  this  court.  The  decision 
here  was  based  entirely  upon  the  absence  of  any  legisla- 
tion of  Congress  upon  the  subject.  Said  Chief  Justice 
Marshall,  speaking  for  the  court :  "  The  measure  author- 
ized by  this  act  (of  Delaware)  stops  a  navigable  creek, 
and  must  be  supposed  to  abridge  the  rights  of  those  who 
have  been  accustomed  to  use  it.  But  this  abridgment, 
unless  it  comes  in  conflict  with  the  Constitution  or  a  law 
of  the  United  States,  is  an  affair  between  the  government 
of  Delaware  and  its  citizens,  of  which  this  court  can  take 
no  cognizance.  The  counsel  for  the  plaintiffs  in  error 
insist  that  it  comes  in  conflict  with  the  power  of  the 
United  States  'to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States.'  If  Congress  had 
passed  any  act  which  bore  upon  the  case — any  act  in  ex- 
ecution of  the  power  to  regulate  commerce,  the  object  of 
which  was  to  control  State  legislation  over  those  small 
navigable  creeks,  into  which  the  tide  flows,  and  which 
abound  throughout  the  lower  country  of  the  Middle  and 
Southern  States,  we  should  feel  not  much  difficulty  in 
saying  that  a  State  law,  coming  in  conflict  with  such  act, 
would  be  void.  But  Congress  has  passed  no  such  act. 
The  repugnancy  of  the  law  of  Delaware  to  the  Constitiv 
tion  is  placed  entirely  on  its  repugnancy  to  the  power  of 
Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  a  power  which  has  not  been  so 
exercised  as  to  affect  the  question." 

The  second  case  mentioned,  that  of  Oilman  v.  Philadel- 
phia, is  equally  emphatic  and  decisive.  The  complaint 
there  was  by  a  citizen  of  New  Hampshire,  who  owned 
valuable  coal  wharves  on  the  Schuylkill  River  at  Phila- 
delphia, just  above  Chestnut  street  in  that  city.  In  1857 
the  legislature  of  the  State  authorized  the  city  of  Phila- 
delphia to  erect  a  permanent  bridge  over  the  river  at  that 
street.  The  city  being  about  to  begin  the  structure, 


which  was  to  be  without  a  draw,  Gilman  filed  a  bill  to 
prevent  its  erection,  alleging  that  it  would  be  an  unlaw- 
ful obstruction  of  the  navigation  of  the  river,  and  an  ille- 
gal interference  with  his  rights  and  a  public  nuisance, 
producing  to  him  special  damage,  and  that  it  was  not 
competent  for  the  legislature  of  Pennsylvania  to  sanction 
such  a  structure;  and  he  claimed  that  he  was  entitled  to 
be  protected  by  an  injunction  to  stay  the  progress  of  the 
work,  and  to  a  decree  of  abatement  if  it  should  be  pro- 
ceeded with  to  completion.  It  appeared  that  the  river 
was  tide  water  and  navigable  to  his  wharves  for  vessels 
drawing  from  eighteen  to  twenty  feet  of  water,  and  that 
for  many  years  commerce  to  them  had  been  carried  on 
in  all  kinds  of  vessels.  The  bridge,  which  was  to  be  con- 
structed below  them,  was  to  be  only  thirty  feet  high; 
hence  would  not  permit  the  passage  of  vessels  with  masts. 
The  city  justified  its  proposed  action  by  the  act  of  the 
legislature,  alleging  that  the  bridge  was  a  necessity  for 
public  convenience — a  large  population  residing  on  both 
sides  of  the  river.  The  Circuit  Court  dismissed  the  bill 
and  this  court  affirmed  the  decree,  holding  that  as  the 
river  was  wholly  within  her  limits,  the  State  had  not  ex- 
ceeded the  bounds  of  her  authority,  and  that  until  the 
dormant  power  of  the  Constitution  was  awakened  and 
made  effective  by  appropriate  legislation,  the  reserved 
power  of  the  State  was  plenary,  and  its  exercise  in  good 
faith  could  not  be  made  the  subject  of  review  by  the 
court.  In  its  opinion,  after  observing  "that  it  must  not 
be  forgotten  that  bridges,  which  are  connecting  parts  of 
turnpikes,  streets,  and  railroads,  are  means  of  commer- 
cial transportation  as  well  as  navigable  waters,  arid  that 
the  commerce  which  passed  over  a  bridge  may  be  much 
greater  than  would  ever  be  transported  on  the  water 
obstructed,"  the  court  said,  speaking  by  Mr.  Justice 
Swayne:  "  It  is  for  the  municipal  power  to  weigh  the  con- 
siderations which  belong  to  the  subject  and  to  decide 
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which  shall  be  preferred,  and  how  far  either  shall  be 
made  subservient  to  the  other.  The  States  have  always 
exercised  this  power,  and,  from  the  nature  and  objects  of 
the  two  systems  of  government,  they  must  always  con- 
tinue to  exercise  it,  subject,  however,  in  all  cases,  to  the 
paramount  authority  of  Congress,  whenever  the  power  of 
the  State  shall  be  exerted  within  the  sphere  of  the  com- 
mercial power  which  belongs  to  the  nation." 

These  decisions  have  been  cited,  approved,  and  followed 
in  many  cases,  notably  in  that  of  Pound  v.  Twrck,  decided 
in  1877.  (95  U.  S.  459.)  There,  a  statute  of  Wisconsin 
authorized  the  erection  of  one  or  more  dams  across  the 
Chippewa  River,  which  was  a  small  navigable  stream 
lying  wholly  within  the  limits  of  the  State,  but  emptying 
its  waters  into  the  Mississippi;  and  also  the  building  and 
maintaining  of  booms  on  the  river  with  sufficient  piers 
to  stop  and  hold  floating  logs.  The  dams  and  booms  were 
to  be  so  built  as  not  to  obstruct  the  running  of  lumber 
rafts  on  the  river.  Certain  parties  were  damaged  by  delay 
in  a  lumber  raft  and  from  its  breaking,  caused  by  the  ob- 
structions in  the  river;  and  their  assignees  in  bankruptcy 
brought  an  action  against  those  who  had  placed  the  ob- 
structions there,  and  recovered.  The  case  being  brought 
here,  this  court  was  of  opinion  that  the  somewhat  con- 
fused instructions  of  the  Circuit  Court  must  have  led  the 
jury  to  understand,  that  if  the  structures  of  the  defendant 
were  a  material  obstruction  to  the  general  navigation  of 
the  river,  the  statute  of  the  State  afforded  no  defence, 
although  the  structures  were  built  in  strict  conformity 
with  its  provisions.  The  Circuit  Court  evidently  acted 
upon  the  theory  that  the  State  possessed  no  power  to  pass 
the  statute  because  of  its  supposed  conflict  with  the  com- 
mercial power  of  Congress.  This  court  thus  construing 
the  instructions  of  that  court,  held  that  they  were  errone- 
ous, that  the  case  was  within  the  decisions  of  the  Black- 
bird Creek  Marsh  case  and  Oilman  v.  Philadelphia,  and  that 
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it  was  competent  for  the  legislature  of  the  State  to  impose 
such  regulations  and  limitations  upon  the  erection  of  ob- 
structions like  dams  and  booms  in  navigable  streams 
wholly  within  its  limits,  and  might  best  accommodate  the 
interests  of  all  concerned,  until  Congress  should  interfere 
and  by  appropriate  legislation  control  the  matter. 

The  doctrine  declared  in  these  several  decisions  is  in 
accordance  with  the  more  general  doctrine  now  firmly 
established,  that  the  commercial  power  of  Congress  is 
exclusive  of  State  authority  only  when  the  subjects  upon 
which  it  is  exercised  are  national  in  their  character,  and 
admit  and  require  uniformity  of  regulation  affecting  alike 
all  the  States.  Upon  such  subjects  only  that  authority 
can  act  which  can  speak  for  the  whole  country.  Its  non- 
action  is  therefore  a  declaration  that  they  shall  remain 
free  from  all  regulation.  (Welton  v.  State  of  Missouri,  91 
U.  S.  275;  Henderson  v.  Mayor  of  New  York,  92  Id.  259; 
County  of  Mobile  v.  Kimball,  102  Id.  691.) 

On  the  other  hand,  where  the  subjects  on  which  the 
power  may  be  exercised  are  local  in  their  nature  or  oper- 
ation, or  constitute  mere  aids  to  commerce,  the  authority 
of  the  State  may  be  exerted  for  their  regulation  and  man- 
agement until  Congress  interferes  and  supersedes  it.  As 
said  in  the  case  last  cited :  "  The  uniformity  of  commer- 
cial regulations  which  the  grant  to  Congress  was  designed 
to  secure  against  conflicting  State  provisions,  was  neces- 
sarily intended  only  for  cases  where  such  uniformity  is 
practicable.  Where,  from  the  nature  of  the  subject  or  the 
sphere  of  its  operation,  the  case  is  local  and  limited, 
special  regulations,  adapted  to  the  immediate  locality, 
could  only  have  been  contemplated.  State  action  upon 
such  subjects  can  constitute  no  interference  with  the  com- 
mercial power  of  Congress,  for  when  that  acts  the  State 
authority  is  superseded.  Inaction  of  Congress  upon  these 
subjects  of  a  local  nature  or  operation,  unlike  its  inaction 
upon  matters  affecting  all  the  States  and  requiring  uni- 
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formity  of  regulation,  is  not  to  be  taken  as  a  declaration 
that  nothing  shall  be  done  in  respect  to  them,  but  is 
rather  to  be  deemed  a  declaration  that  for  the  time  being, 
and  until  it  sees  fit  to  act,  they  may  be  regulated  by  State 
authority." 

Bridges  over  navigable  streams,  which  are  entirely 
within  the  limits  of  a  State,  are  of  the  latter  class.  The 
local  authority  can  better  appreciate  their  necessity,  and 
can  better  direct  the  manner  in  which  they  shall  be  used 
and  regulated,  than  a  government  at  a  distance.  It  is, 
therefore,  a  matter  of  good  sense  and  practical  wisdom  to 
leave  their  control  and  management  with  the  States,  Con- 
gress having  the  power  at  all  times  to  interfere  and  super- 
sede their  authority  whenever  they  act  arbitrarily  and  to 
the  injury  of  commerce. 

It  is,  however,  contended  here  that  Congress  has  inter- 
fered, and  by  its  legislation  expressed  its  opinion  as  to  the 
navigation  of  Chicago  River  and  its  branches;  that  it 
has  done  so  by  acts  recognizing  the  ordinance  of  1787, 
and  by  appropriations  for  the  improvement  of  the  harbor 
of  Chicago. 

The  ordinance  of  1787  for  the  government  of  the  terri- 
tory of  the  United  States  northwest  of  the  Ohio  River 
contained  in  its  fourth  article  a  clause  declaring  that 
"  the  navigable  waters  leading  into  the  Mississippi  and 
St.  Lawrence,  and  the  carrying  places  between  them,  shall 
be  common  highways  and  forever  free,  as  well  to  the  in- 
habitants of  the  said  territory  as  to  the  citizens  of  the 
United  States  and  those  of  any  other  States  that  may  be 
admitted  into  the  confederacy,  without  any  tax,  impost, 
or  duty  therefor." 

The  ordinance  was  passed  July  13,  1787,  one  year  and 
nearly  eight  months  before  the  Constitution  took  effect; 
and  although  it  appears  to  have  been  treated  afterwards 
as  in  force  in  the  territory,  except  as  modified  by  Con- 
gress, and  by  the  act  of  May  7,  1800,  c.  41,  creating  the 
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Territory  of  Indiana,  and  by  the  act  of  February  3, 1809, 
c.  13,  creating  the  Territory  of  Illinois,  the  rights  and 
privileges  granted  by  the  ordinance  are  expressly  secured 
to  the  inhabitants  of  those  Territories ;  and  although  the 
act  of  April  18,  1818,  c.  67,  enabling  the  people  of  Il- 
linois Territory  to  form  a  constitution  and  State  gov- 
ernment, and  the  resolution  of  Congress  of  December 
3,  1818,  declaring  the  admission  of  the  State  into  the 
Union,  refer  to  the  principles  of  the  ordinance  accord- 
ing to  which  the  constitution  was  to  be  formed,  its 
provisions  could  not  control  the  authority  and  powers 
of  the  State  after  her  admission.  "Whatever  the  limita- 
tion upon  her  powers  as  a  government  whilst  in  a 
territorial  condition,  whether  from  the  ordinance  of 
1787  or  the  legislation  of  Congress,  it  ceased  to  have 
any  operative  force,  except  as  voluntarily  adopted  by 
her,  after  she  became  a  State  of  the  Union.  On  her 
admission  she  at  once  became  entitled  to  and  pos- 
sessed of  all  the  rights  of  dominion  and  sovereignty 
which  belonged  to  the  original  States.  She  was  admitted 
and  could  be  admitted  only  on  the  same  footing  with 
them.  The  language  of  the  resolution  admitting  her  is 
"  on  an  equal  footing  with  the  original  States  in  all  respects 
whatever"  (3  Stat.  536.)  Equality  of  constitutional  right 
and  power  is  the  condition  of  all  the  States  of  the  Union, 
old  and  new.  Illinois,  therefore,  as  was  well  observed  by 
counsel,  could  afterwards  exercise  the  same  power  over 
rivers  within  her  limits  that  Delaware  exercised  over 
Blackbird  Creek,  and  Pennsylvana  over  the  Schuylkill 
River.  (Pollard  Lessee  v.  Hagan,  3  How.  212;  Permoli  v. 
First  Municipality,  Id.  589;  Strader  v.  Graham,  10  Id.  82.) 
But  aside  from  these  considerations,  we  do  not  see  that 
the  clause  of  the  ordinance  upon  which  reliance  is  placed 
materially  affects  the  question  before  us.  That  clause 
contains  two  provisions:  One,  that  the  navigable  waters 
leading  into  the  Mississippi  and  the  St.  Lawreuce  shall 
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be  common  highways  to  the  inhabitants;  and  the  other, 
that  they  shall  be  forever  free  to  them  without  any  tax, 
impost,  or  duty  therefor.  The  navigation  of  the  Illinois 
River  is  free,  so  far  as  we  are  informed,  from  any  tax,  im- 
post, or  duty,  and  its  character  as  a  common  highway  is 
not  affected  by  the  fact  that  it  is  crossed  by  bridges.  All 
highways,  whether  by  land  or  water,  are  subject  to  such 
crossings  as  the  public  necessities  and  convenience  may 
require,  and  their  character  as  such  is  not  changed,  if  the 
crossings  are  allowed  under  reasonable  conditions,  and 
not  so  as  to  needlessly  obstruct  the  use  of  the  highways. 
In  the  sense  in  which  the  terms  are  used  by  publicists 
and  statesmen,  free  navigation  is  consistent  with  ferries 
and  bridges  across  a  river  for  the  transit  of  persons  and 
merchandise  as  the  necessities  and  convenience  of  the 
community  may  require.  In  Palmer  v.  Commissioners  of 
Cuyahoga  County  we  have  a  case  in  point.  There  appli- 
cation was  made  to  the  Circuit  Court  of  the  United  States 
in  Ohio  for  an  injunction  to  restrain  the  erection  of  a 
drawbridge  over  a  river  in  that  State  on  the  ground  that 
it  would  obstruct  the  navigation  of  the  stream  and  injure 
the  property  of  the  plaintiff.  The  application  was 
founded  on  the  provision  of  the  fourth  article  of  the 
ordinance  mentioned.  The  court,  which  was  presided 
over  by  Mr.  Justice  McLean,  then  having  a  seat  on  this 
bench,  refused  the  injunction,  observing  that  "this  pro- 
vision does  not  prevent  a  State  from  improving  the  nav- 
igableness of  these  waters,  by  removing  obstructions,  or 
by  dams  and  locks,  so  increasing  the  depth  of  the  water 
as  to  extend  the  line  of  navigation.  Nor  does  the  ordi- 
nance prohibit  the  construction  of  any  work  on  the  river 
which  the  State  may  consider  important  to  commercial 
intercourse.  A  dam  may  be  thrown  over  the  river,  pro- 
vided a  lock  is  so  constructed  as  to  permit  boats  to  pass 
with  little  or  no  delay,  and  without  charge.  A  temporary 
delay,  such  as  passing  a  lock,  could  not  be  considered  as 
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an  obstruction  prohibited  by  the  ordinance."  And  again : 
"A  drawbridge  across  a  navigable  water  is  not  an  obstruc- 
tion. As  this  would  not  be  a  work  connected  with  the 
navigation  of  the  river,  no  toll,  it  is  supposed,  could  be 
charged  for  the  passage  of  boats.  But  the  obstruction 
would  be  only  momentary,  to  raise  the  draw;  and  as  such 
a  work  may  be  very  important  in  a  general  intercourse  of 
a  community,  no  doubt  is  entertained  as  to  the  power  of 
the  State  to  make  the  bridge."  (3  McLean,  226.)  The 
same  observations  may  be  made  of  the  subsequent  legis- 
lation of  Congress  declaring  that  navigable  rivers  within 
the  Territories  of  the  United  States  shall  be  deemed  pub- 
lic highways.  (Section  9  of -the  act  of  May  18,  1796,  c. 
29;  sec.  6  of  the  act  of  March  26,  1804,  c.  35.) 

As  to  the  appropriations  by  Congress,  no  money  has 
been  expended  on  the  improvement  of  the  Chicago  River 
above  the  first  bridge  from  the  lake,  known  as  Rush  street 
bridge.  No  bridge,  therefore,  interferes  with  the  naviga- 
tion of  any  portion  of  the  river  which  has  been  thus  im- 
proved. But,  if  it  were  otherwise,  it  is  not  perceived  how 
the  improvement  of  the  navigability  of  the  stream  can 
affect  the  ordinary  means  of  crossing  it  by  ferries  and 
bridges.  The  free  navigation  of  a  stream  does  not  require 
an  abandonment  of  those  means.  To  render  the  action 
of  the  State  invalid  in  constructing  or  authorizing  the 
construction  of  bridges  over  one  of  its  navigable  streams, 
the  general  government  must  directly  interfere  so  as  to 
supersede  its  authority  and  annul  what  it  has  done  in  the 
matter. 

It  appears  from  the  testimony  in  the  record  that  the 
money  appropriated  by  Congress  has  been  expended  al- 
most exclusively  upon  what  is  known  as  the  outer  harbor 
of  Chicago,  a  part  of  the  lake  surrounded  by  breakwaters. 
The  fact  that  formerly  a  light-house  was  erected  where 
now  Rush  street  bridge  stands  in  no  respect  affects  the 
question.  A  ferry  was  then  used  there ;  and  before  the 
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construction  of  the  bridge  the  site  as  a  light-house  was 
abandoned.  The  existing  light-house  is  below  all  the 
bridges.  The  improvements  on  the  river  above  the  first 
bridge  do  not  represent  any  expenditure  of  the  govern- 
ment. 

From  any  view  of  this  case,  we  see  no  error  in  the 
action  of  the  court  below,  and  its  decree  must  accordingly 
be  Affirmed. 


The  power  of  Congress  to  authorize  the  construction  of  bridges  over  navi- 
gable rivers  within  the  limits  of  a  State,  exists  from  its  power  to  reg- 
ulate commerce  with  foreign  nations  and  among  the  several  States, 
and  extends  only  to  such  regulations  as  may  be  necessary  to  preserve 
the  navigation  of  the  rivers  free  from  unnecessary  obstructions  and 
to  making  such  improvements  as  will  facilitate  the  passage  of  vessels, 
render  their  anchorage  safe,  and  expedite  the  discharge  of  their  cargoes 
and  the  landing  of  their  passengers  and  crews. 


DISSENTING  OPINION 

OF 

MR.    JUSTICE     FIELD, 

OF  UNITED  STATES  SUPREME  COURT, 

IN 

Bridge  Company  vs.  United  States, 

Delivered  at  October  Term,  1881.* 


I  am  not  able  to  agree  with  the  majority  of  the  court 
in  their  judgment  in  this  case,  nor  in  the  reasons  assigned 
for  it.  Their  opinion  proceeds  upon  a  theory  of  the 
power  of  Congress  over  bridges  crossing  navigable  waters 
to  which  I  cannot  assent.  Its  power  to  authorize  the 
construction  of  such  bridges  not  being  conferred  in  ex- 
press terms  by  the  Constitution,  must,  if  it  exist,  be  de- 
duced from  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  This  latter  power 
authorizes  Congress  to  prescribe  rules  by  which  B  com- 
merce in  its  various  forms  may  be  conducted  between 
our  people  and  those  of  other  countries,  and  between  the 
people  of  different  States;  and  also  to  adopt  measures  to 
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facilitate  and  increase  it.  When  the  Constitution  was 
adopted,  commerce  with  foreign  nations  and  even  between 
the  several  States  was  carried  on  principally  by  means  of 
vessels.  Its  regulation,  therefore,  required  such  control 
over  our  harbors,  bays,  and  navigable  streams  connecting 
them  or  different  States,  as  might  be  necessary  to  keep 
navigation  free  from  unnecessary  obstructions;  and  might 
legitimately  extend  to  making  such  improvements  as 
would  facilitate  the  passage  of  vessels,  render  their 
anchorage  safe,  and  expedite  the  discharge  of  their  car- 
goes and  the  landing  of  their  passengers  and  crews.  To 
this  extent  its  power  over  navigable  waters  goes,  under 
the  commercial  clause;  no  further.  Unless,  therefore, 
the  free  navigation  of  the  public  waters  is  impeded  by 
what  a  State  may  do  or  permit,  Congress  cannot  interfere 
with  its  action.  And  what  is  meant  by  their  free  navi- 
gation I  shall  hereafter  explain.  The  doctrine  of  a 
paramount  power  in  Congress  over  bridges  crossing  navi- 
gable streams — either  to  authorize  their  construction,  or 
regulate  them,  that  is,  control  them  when  constructed — 
derives  no  support  from  its  power  to  protect  the  free  navi- 
gation of  such  streams.  If  a  bridge,  for  example,  built 
under  the  law  of  a  State,  should  cross  a  navigable  stream, 
at  so  high  a  point,  and  in  such  a  way,  as  in  no  manner 
to  obstruct  its  free  navigation,  Congress  could  not  inter- 
fere with  the  structure.  Its  permission  would  not  author- 
ize the  building,  nor  its  command  authorize  the  removal, 
of  the  bridge.  And,  while  Congress  may  declare  that 
bridges  of  particular  height  and  dimensions  shall  not  be 
deemed  an  obstruction  to  the  free  navigation  of  the 
streams,  it  cannot  interfere  with  bridges  of  a  different  size 
and  character,  unless  they  prove  to  be  an  impediment  to 
such  navigation. 

Of  course,  should  Congress  undertake  the  construction 
of  a  road  for  the  postal  service,  or  other  national  purposes, 
it  might  authorize  the  erection  of  a  bridge  over  navigable 


streams,  to  connect  the  road  on  opposite  sides.  But  it  is 
not  of  such  works,  or  of  bridges  connecting  them,  that  we 
are  speaking;  but  of  bridges  built  under  the  law  of  a 
State,  and  of  the  power  which  Congress  has  to  interfere 
with  and  control  them. 

This  view  of  the  limits  of  the  power  of  Congress  will 
be  more  clearly  apparent,  if  we  consider  it  in  connection 
with  the  construction  of  docks,  wharves,  and  piers.  Some 
of  our  bays  and  harbors  are  miles  in  width.  Such  is  the 
size  of  the  bays  of  New  York  and  of  San  Francisco;  and 
some  of  the  streams  upon  which  piers  and  wharves  are 
built,  like  the  Mississippi  and  the  Hudson,  are  over  a 
mile  in  width.  The  several  States  own  the  soils  under 
tide  waters  within  their  limits.  Speaking  on  this  subject 
with  reference  to  lands  under  the  tide  waters  of  the  bay 
of  San  Francisco,  this  court  said :  "  Upon  the  admission 
of  California  into  the  Union  upon  equal  footing  with  the 
original  States,  absolute  property  in,  and  dominion  and 
sovereignty  over,  all  soils  under  the  tide  waters  within  her 
limits  passed  to  the  State,  with  the  consequent  right  to 
dispose  of  the  title  to  any  part  of  said  soils  in  such  man- 
ner as  she  might  deem  proper,  subject  only  to  the  para- 
mount right  of  navigation  over  the  waters,  so  far  as  such 
navigation  might  be  required  by  the  necessities  of  com- 
merce with  foreign  nations  or  among  the  several  States, 
the  regulation  of  which  was  vested  in  the  general  gov- 
ernment." (  Weber  v.  Harbor  Commissioners,  18  Wall.  57.) 
The  same  doctrine  was  previously  asserted  in  Pollard's 
Lessee  v.  Haganffi  How.  212 ;)  in  Martin  v.  Waddell,  (16  Pet. 
367 ;)  in  Mumford  v.  Wardwell,  (6  Wall.  423, 436 ;)  and  sub- 
sequently in  McCready  v.  Virginia,  (94  U.  S.  391.)  The 
State  of  California,  exercising  her  right  of  disposition  of 
such  soils,  granted  in  1851  to  the  city  of  San  Francisco  a 
large  tract  of  land  covered  by  the  tide  waters  of  the  bay ; 
and  since  then  the  tract  has  been  filled  up,  and  wharves, 
piers,  streets,  and  blocks  of  buildings  of  the  most  perma- 


nent  and  costly  character  have  been  constructed  upon  it. 
The  bay  being  miles  in  width,  its  free  navigation  is  in  no 
way  impeded  by  the  new  blocks  of  buildings  and  streets, 
where  vessels  once  floated  and  cargoes  were  discharged. 

Now,  the  control  of  Congress  over  the  bay  is  as  com- 
plete and  unrestricted  as  over  the  navigable  streams  of 
the  State.  Could  it  in  the  exercise  of  its  commercial 
power,  that  is,  in  its  control  over  navigation,  direct  the 
destruction  of  the  wharves,  the  buildings,  and  streets, 
which  have  been  built  where,  in  1850,  the  tide  waters  of 
the  bay  flowed?  I  doubt  whether  any  jurist  could  be 
found  who  would  hazard  his  reputation  by  giving  an 
affirmative  answer.  And  why  not?  Simply  because  until 
the  free  navigation  of  the  bay  for  purposes  of  commerce 
is  impeded,  Congress  has  no  power  to  interfere  with  the 
buildings  and  wharves  constructed. 

There  are  wharves  and  piers  constructed,  under  State 
authority,  at  New  York  city,  where  the  waters  of  the 
Hudson  once  flowed.  There  are  wharves  and  piers  in  all 
our  bays  and  harbors  which  are  built  in  their  waters. 
But  as  these  structures  do  not  interfere  with  the  free  navi- 
gation of  the  river  in  the  one  case,  nor  of  the  bays  and 
harbors  in  the  other  cases,  no  judge  or  jurist  has  ever 
ventured  to  assert  a  power  in  Congress  to  order  their  re- 
moval at  its  pleasure ;  and  simply  because  the  right  of 
interference  on  its  part  does  not  arise  until  the  free  navi- 
gation of  the  waters  is  obstructed.  On  what  possible 
ground,  then,  can  Congress  order  the  removal  of  bridges 
built  over  navigable  streams,  under  authority  of  the  States, 
when  they  do  not  interfere  with  the  free  navigation  of 
the  streams?  With  the  most  careful  consideration  I  can 
give  to  the  subject,  I  am  unable  to  find  any.  To  me  it 
seems  clear  that  no  such  arbitrary  power  exists. 

The  power  of  the  State  over  its  internal  commerce 
must  also  be  considered  in  treating  of  this  subject.  While 
the  Constitution  vests  in  Congress  the  power  to  regulate 


commerce  among  the  several  States,  it  leaves  with  each 
the  regulation  of  its  internal  commerce.  "Compre- 
hensive," says  Mr.  Chief  Justice  Marshall,  "as  the  word 
'among'  is,  it  may  be  very  properly  restricted  to  that 
commerce  which  concerns  more  States  than  one ; "  and 
"  the  completely  internal  commerce  of  a  State,  then,  may 
be  considered  as  reserved  for  the  State  itself."  (Gibbons 
v.  Ogden,  9  Wheat.  1, 195.)  The  jurisdiction  of  the  State 
over  the  navigable  waters  within  its  limits,  so  far  as  may 
be  necessary  for  the  regulation  of  its  internal  commerce, 
is  as  complete  as  the  jurisdiction  of  Congress  over  them 
for  the  regulation  of  interstate  or  foreign  commerce.  On 
this  subject  we  said,  in  County  of  Mobile  v.  Kimball:  "The 
States  have  as  full  control  over  their  purely  internal  com- 
merce as  Congress  has  over  commerce  among  the  several 
States  and  with  foreign  nations;  and  to  promote  the 
growth  of  that  internal  commerce,  and  insure  its  safety, 
they  have  an  undoubted  right  to  remove  obstructions 
from  their  harbors  and  rivers,  deepen  their  channels,  and 
improve  them  generally,  if  they  do  not  impair  their  free 
navigation,  as  permitted  under  the  laws  of  the  United 
States,  or  defeat  any  system  for  the  improvement  of  their 
navigation  provided  by  the  general  government.  Legis- 
lation of  the  States,  for  the  purposes  and  within  the  limits 
mentioned,  does  not  infringe  upon  the  commercial  power 
of  Congress."  (102  U.  S.  691,  699.) 

It  follows,  I  think,  from  what  has  been  said,  that  the 
position  of  the  majority  of  the  court,  as  to  the  paramount 
power  of  Congress  over  bridges  crossing  navigable  streams, 
is  not  tenable.  Congress  cannot  invade  the  rights  of  a 
State,  nor  can  a  State  impede  the  exercise  of  the  just 
powers  of  the  Federal  government.  The  conclusion  I 
draw  is,  that  a  bridge  constructed  by  the  authority  of  a 
State,  if  it  does  not  interfere  with  the  free  navigation  of 
the  stream,  is  a  lawful  structure,  and  can  neither  be  taken 
nor  destroyed  by  Congress  or  by  the  State,  except  as  other 
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private  property  may  be  thus  taken,  that  is,  for  public 
purposes  upon  making  just  compensation. 

It  must  also  be  borne  in  mind  that  the  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
States  extends  to  such  commerce  on  land  as  well  as  to 
that  on  navigable  waters.  There  are  highways  on  land 
in  every  State  on  which  a  far  greater  commerce,  both 
interstate  and  foreign,  is  conducted,  than  that  which  is 
borne  upon  its  navigable  waters.  Congress  can  require 
that  this  commerce  shall  be  as  free  from  unnecessary 
obstruction  as  that  on  navigable  waters  connecting  two 
or  more  States  or  leading  to  the  sea.  There  is  nothing 
in  the  Constitution  which  in  any  respect  distinguishes  the 
regulation  it  may  exercise  in  either  case.  Its  power,  in 
in  all  its  extent  and  with  all  its  limitations,  is  the  same 
in  both.  The  fact  that  navigable  waters  are  natural 
highways,  and  roads,  railways,  and  canals  are  of  artificial 
construction,  does  not  affect  the  power.  That  is  one  of 
regulation  of  interstate  and  foreign  commerce  by  what- 
ever channels  conducted.  If  bridges  crossing  natural 
highways  cannot  be  constructed  without  the  consent  of 
Congress,  because  it  is  vested  with  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  States,  for 
like  reason  bridges  cannot  be  constructed  without  such 
consent  over  artificial  highways  on  land.  The  argument 
for  the  necessity  of  the  consent  in  the  one  case  is  equally 
good  in  the  other,  and  is  equally  unsound  in  both.  In 
nearly  every  county  of  every  State,  bridges  have  been  con- 
structed under  State  authority  over  railways,  the  great 
highways  of  commerce  in  modern  times,  and  it  has  never 
been  suggested  that  the  consent  of  Congress  to  their  con- 
struction was  at  all  necessary. 

Nor  do  I  find  in  the  previous  decisions  of  this  court 
any  recognition  of  a  power  in  Congress  to  authorize  the 
construction  of  bridges  over  navigable  streams  within  or 
bordering  on  the  States,  in  the  sense  that  its  permission 


will  justify  their  construction,  and  that  without  it  such 
construction  would  be  unlawful,  excepting,  of  course, 
bridges  which  are  parts  of  works  undertaken  for  national 
purposes,  or  of  a  power  to  regulate  them,  that  is,  to  control 
them,  after  they  are  constructed.  There  are  expressions  in 
in  the  opinions  of  the  judges  in  the  Wheeling  Bridge  case, 
in  the  18th  of  Howard,  that,  under  the  power  to  regulate 
commerce,  Congress  may  declare  what  shall  and  shall  not  be 
deemed  in  judgment  of  law  an  obstruction  to  navigation. 
But  these  expressions,  in  their  generality,  were  not  called 
for  by  the  case  before  the  court.  That  only  called  for  a 
determination  of  the  question  whether  a  structure  ad- 
judged by  the  court  to  be  unlawful  as  an  obstruction  to 
navigation  of  the  river  could  afterwards  be  legalized  by 
Congress.  The  court  held  that  it  could  be  legalized, 
which  amounted  to  no  more  than  declaring  that  it  should 
not  thereafter  be  treated  as  interfering  with  the  public 
right  of  navigation  of  the  river,  so  far  as  that  right  was 
under  the  protection  of  Congress.  This  is  a  very  different 
thing  from  asserting  a  power  to  declare  that  a  structure 
lawful  when  erected,  and  in  no  way  interfering  with  the 
navigation  of  the  river,  is  an  unlawful  structure,  remov- 
able without  compensation  to  the  owner.  I  cannot  admit 
that  there  is  any  such  arbitrary  power  under  our  govern- 
ment. I  find  no  warrant  for  it  in  the  Constitution ;  on 
the  contrary,  all  the  guarantees  which  that  instrument 
contains  for  the  security  of  property  negative  its  exist- 
ence. Yet  out  of  this  assertion  of  a  power  to  legalize  a 
structure,  which  without  such  sanction  would  be  deemed 
an  obstruction  to  navigation,  has  grown  up  the  doctrine 
of  an  independent  power  in  Congress  to  authorize  the 
construction  of  bridges  over  navigable  streams  without 
the  permission  of  the  States,  and  to  control  them  when 
constructed.  In  this  we  are  furnished  with  a  striking 
illustration  of  the  facility  with  which  power  is  assumed 
from  expressions,  loosely  or  inadvertently  used,  appa- 
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rently  recognizing  its  existence.  From  the  use  of  the 
word  "assent"  to  the  erection  of  a  bridge  over  a  navi- 
gable river,  or  the  declaring  of  one  already  erected  a  law- 
ful structure,  the  transition  has  been  easy  and  natural  to 
the  assumption  of  an  affirmative  power  in  Congress  to 
authorize,  independently  of  the  action  of  the  States,  the 
construction  of  such  bridges,  and  to  control  them.  From 
the  authorities  cited,  and  the  reasons  assigned,  it  is  evi- 
dent that  Congress  possesses  no  such  power.  In  the 
Wheeling  Bridge  case,  Mr.  Justice  Nelson,  who  delivered 
the  prevailing  opinion,  said:  "The  bridge  had  been  con- 
structed under  an  act  of  the  legislature  of  the  State  of 
Virginia;  and  it  was  admitted  that  act  conferred  full  au- 
thority upon  the  defendants  for  the  erection,  subject 
only  to  the  power  of  Congress  in  the  regulation  of  com- 
merce." (18  How.  430.)  Mr.  Justice  McLean,  while  dis- 
senting from  the  asserted  power  of  Congress  to  declare  a 
bridge  to  be  a  lawful  structure,  which  had  been  adjudged 
by  the  court  to  be  a  public  nuisance  as  an  obstruction  to 
navigation,  spoke  with  emphasis  against  the  existence  of 
any  authority  in  Congress  to  construct  bridges,  and, 
of  course,  to  authorize  their  construction,  and  his  views 
do  not  appear  to  have  met  with  any  dissent  from  the  other 
judges.  "  If,"  said  he, "  under  the  commercial  power,  Con- 
gress may  make  bridges  over  navigable  waters,  it  would 
be  difficult  to  find  any  limitation  of  such  a  power.  Turn- 
pike roads,  railroads,  and  canals  might  on  the  same  prin- 
ciple be  built  by  Congress.  And  if  this  be  a  constitutional 
power,  it  cannot  be  restricted  or  interfered  with  by  any 
State  regulation.  So  extravagant  and  absorbing  a  Federal 
power  as  this  has  rarely,  if  ever,  been  claimed  by  any  one. 
It  would,  in  a  great  degree,  supersede  the  State  govern- 
ments, by  the  tremendous  authority  and  patronage  it 
would  exercise.  But  if  the  power  be  found  in  the  Con- 
stitution, no  principle  is  perceived  by  which  it  can  be 
practically  restricted.  This  dilemma  leads  us  to  the  con- 
clusion that  it  is  not  a  constitutional  power." 


Such,  also,  has  been  the  uniform  doctrine  of  the  Supreme 
Courts  of  several  States  declared  by  judges,  some  of  whom 
were  justly  distinguished  for  their  learning  and  ability. 
Thus,  in  The  People  v.  Rensselaer  &  Saratoga  Railroad  Co., 
in  the  Supreme  Court  of  New  York,  Chief  Justice  Savage, 
in  delivering  its  opinion,  said:  "I  think  I  may  safely  say 
that  a  power  exists  somewhere  to  erect  bridges  over  waters 
which  are  navigable,  if  the  wants  of  society  require  them, 
provided  such  bridges  do  not  essentially  injure  the  navi- 
gation of  the  waters  which  they  cross.  Such  power  cer- 
tainly did  exist  in  the  State  legislatures,  before  the  delega- 
tion of  power  to  the  Federal  government  by  the  Federal 
Constitution.  It  is  not  pretended  that  such  a  power  has 
been  delegated  to  the  general  government,  or  is  conveyed 
under  the  power  to  regulate  commerce  and  navigation; 
it  remains,  then,  in  the  State  legislatures,  or  it  exists  no- 
where. It  does  exist,  because  it  has  not  been  surrendered 
any  farther  than  such  surrender  may  be  qualifiedly  im- 
plied; that  is,  the  power  to  erect  bridges  over  navigable 
streams  must  be  considered  so  far  surrendered  as  may  be 
necessary  for  a  free  navigation  upon  those  streams." 
(15  Wend.  (N.  Y.)  113,  131.) 

If  weight  is  to  be  given  to  these  authorities,  and  to  the 
reasons  on  which  they  rest,  it  must  follow  that  the  sover- 
eignty and  jurisdiction  of  the  States  over  their  navigable 
waters,  which  were  as  absolute  upon  the  adoption  of  the 
Constitution  as  over  their  roads,  still  continue;  except 
that  they  are  to  be  so  exercised  as  not  to  obstruct  the  free 
navigation  of  the  waters — so  far  as  such  navigation  may 
be  required  in  the  prosecution  of  interstate  and  foreign 
commerce.  And  by  "  free  navigation "  is  not  meant  a 
navigation  entirely  clear  of  obstruction.  In  the  sense  in 
which  these  terms  are  used  by  Europeanjurists,  the  navi- 
gation of  a  river  is  free,  when  it  is  not  entirely  interrupted, 
and  not  embarrassed  by  oppressive  duties  exacted  by 
riparian  States.  In  this  country,  the  navigation  of  a  river 
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is  deemed  to  be  free,  when  it  is  kept  open  for  vessels 
cleared  of  such  physical  obstructions  as  would  retard  their 
passage  beyond  what  is  required  for  the  necessary  transit 
over  the  stream,  and  is  exempt  from  exactions  and  delays 
other  than  for  the  enforcement  of  quarantine  and  health 
laws;  and  such  occasional  tolls  as  may  be  levied  to  meet 
the  expenses  of  improving  its  navigation.  The  delays 
attendant  upon  the  necessary  transit  of  persons  and  prop- 
erty, or  the  enforcement  of  quarantine  and  health  laws, 
or  the  exaction  in  exceptional  cases  of  tolls,  are  not 
deemed  to  be  inconsistent  with  the  free  navigation  of  the 
river  in  the  legal  sense  of  those  terms.  Thus,  bridges 
with  draws  of  sufficient  width  for  the  passage  of  vessels 
are  allowed  on  rivers  in  Europe,  like  the  Rhine,  whose 
navigation  is  declared  to  be  free.  So,  in  this  country, 
such  bridges  do  not  destroy  the  free  character  of  the 
navigation,  any  more  than  ferries,  though,  like  them, 
they  may  cause  more  or  less  delay  to  vessels.  In  Palmer  v. 
Commissioners  of  Cuyahoga  County,  application  was  made 
to  the  Circuit  Court  of  the  United  States,  sitting  in  Ohio, 
for  an  injunction  to  prevent  the  construction  of  a  draw- 
bridge over  the  Cuyahoga  River,  on  the  ground  that 
it  would  obstruct  the  navigation  of  the  river  and  injure 
the  property  of  the  plaintiff  in  its  vicinity.  It  was 
founded  upon  the  fourth  article  of  the  ordinance  of  1787 
respecting  the  Northwestern  Territory,  which  declares 
"that  the  navigable  waters  leading  into  the  Mississippi 
and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways  and  forever  free,  as  well 
to  the  inhabitants  of  said  Territory,  as  to  the  citizens  of 
the  United  States,  and  those  of  any  other  States  that  may 
be  admitted  into  the  Confederacy,  without  any  tax,  im- 
post, or  duty  therefor."  The  court,  refusing  the  injunc- 
tion, said  that  this  provision  "  does  not  prevent  a  State 
from  improving  the  navigableness  of  these  waters,  by  re- 
moving obstructions,  or  by  dams  and  locks  so  increasing 
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the  depth  of  the  water  as  to  extend  the  line  of  navigation. 
Nor  does  the  ordinance  prohibit  the  construction  of  any 
work  on  the  river,  which  the  State  may  consider,  import- 
ant to  commercial  intercourse.  A  dam  may  be  thrown 
over  the  river,  provided  a  lock  is  so  constructed  as  to  per- 
mit boats  to  pass,  with  little  or  no  delay,  and  without 
charge.  A  temporary  delay,  such  as  passing  a  lock,  could 
not  be  considered  as  an  obstruction  prohibited  by  the 
ordinance."  And  again :  "A  drawbridge  across  a  naviga- 
able  water  is  not  an  obstruction.  As  this  could  not  be  a 
work  connected  with  the  navigation  of  the  river,  no  toll, 
it  is  supposed,  could  be  charged  for  the  passage  of  boats. 
But  the  obstruction  would  be  only  momentary,  to  raise . 
the  draw ;  and  as  such  a  work  may  be  very  important  in  a 
general  intercourse  of  the  community,  no  doubt  is  enter- 
tained as  to  the  power  of  the  State  to  make  the  bridge." 
In  the  Wheeling  Bridge  case,  the  bridge  was  held  to  be 
an  unlawful  obstruction  because  it  entirely  prevented  the 
passage  of  steam  vessels  with  high  chimneys;  and  the 
court  ordered  that  it  should  be  elevated  in  a  manner,  and 
to  an  extent  indicated,  so  as  to  afford  a  free  passage  for 
the  steamers;  or  that  some  other  plan  should  be  adopted 
by  a  day  designated  which  would  relieve  the  navigation 
from  obstruction.  Upon  a  suggestion  that  the  obstruction 
to  the  navigation  might  be  avoided  by  making  a  draw  in 
the  bridge,  or  in  some  other  manner  equally  convenient 
to  the  public  and  less  expensive  than  by  elevating  it,  the 
matter  was  referred  to  an  engineer;  and  upon  his  report 
the  company  was  allowed  to  make  an  attempt  to  obviate 
the  obstruction  by  improving  another  channel  of  the  river 
and  constructing  a  draw  in  the  bridge  over  it.  Some 
slight  delay  would  be  caused  by  the  draw,  and  an  in- 
creased distance  would  have  to  be  run  in  passing  the 
new  channel ;  but  the  court  did  not  consider  these  cir- 
cumstances as  constituting  a  material  objection  to  the 
plan.  See  also  Cooley,  Const.  Lim.  (pp.  591-594,)  and 
authorities  there  cited. 
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The  considerations  to  which  I  have  referred  and  the 
authorities  cited  lead  to  a  ready  solution  of  the  questions 
raised  by  the  case  at  bar. 

The  construction  of  a  bridge  over  the  Ohio  River  was 
authorized  by  the  legislation  of  Kentucky  and  Ohio. 
The  legislation  of  Kentucky,  adopted  in  1868,  provided 
that  the  bridge  "should  be  so  constructed  as  not  to  ob- 
struct the  navigation  of  the  Ohio  River  further  than  the 
laws  of  the  United  States  authorize."  The  legislation  of 
Ohio,  adopted  the  same  year,  authorized  the  construction 
of  a  bridge,  "  either  with  a  single  span  or  with  a  draw,"  as 
the  company  (incorporated  for  that  purpose)  might  deter- 
mine; but  in  either  case,  in  order  that  said  bridge  might 
not  obstruct  the  navigation  of  said  river,  the  same  should 
be  built  in  accordance  with  the  act  of  Congress  of  July 
14,  1862,  or  of  any  act  that  Congress  might  thereafter 
pass  on  the  subject;  which,  of  course,  meant  before  the 
bridge  was  built.  The  only  regulation  of  Congress  to 
which  the  erection  of  the  bridge  was  made  subject  by 
the  States,  was  such  as  had  been  prescribed  or  might  be 
prescribed  previously  to  the  execution  of  the  work.  The 
bridge  was  not  surrendered  to  any  further  disposition  or 
control  of  the  general  government.  The  companies  or- 
ganized under  the  laws  of  the  two  States  for  the  construc- 
tion of  the  bridge  were  authorized  to  consolidate  them- 
selves into  one  company.  They  were  consolidated  under 
the  name  of  the  Newport  and  Cincinnati  Bridge  Com- 
pany. 

On  the  3d  of  March,  1869,  Congress  passed  a  resolu- 
tion giving  its  consent  to  this  company  to  erect  a  bridge 
over  the  Ohio  River  from  Cincinnati  to  Newport,  pro- 
vided it  be  built  with  an  unbroken  or  continuous  span 
of  not  less  than  four  hundred  feet  in  the  clear  from  pier 
to  pier,  over  the  main  channel  of  the  river,  and  in  all 
other  respects  in  accordance  with  the  conditions  and 
limitations  of  an  act  entitled  "An  act  to  establish  certain 
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post-roads,"  approved  July  14, 1862;  and  the  resolution  de- 
clared that  the  bridge,  when  completed  in  the  manner 
specified,  should  "  be  deemed  and  taken  to  be  a  legal 
structure,"  and  should  be  "  a  post- road  for  the  transmission 
of  the  mails  of  the  United  States."  It  also  had  this  clause : 
"  But  Congress  reserves  the  right  to  withdraw  the  assent  hereby 
given,  in  case  the  free  navigation  of  said  river  shall  at  any 
time  be  substantially  and  materially  obstructed  by  any  bridge 
to  be  erected  under  the  authority  of  this  resolution,  or  to  direct 
the  necessary  modifications  and  alterations  of  said  bridge" 

The  act  of  July  14,  1862,  provided  that  any  bridge 
erected  under  it  might,  at  the  option  of  the  company 
building  the  same,  be  constructed  either  as  a  drawbridge 
with  a  pivot,  or  other  form  of  draw,  or  with  unbroken  or 
continuous  spans,  and  specified  the  width  of  the  spans 
and  the  elevation  of  the  bridge. 

In  March,  1869,  the  company  commenced  the  construc- 
tion of  a  bridge  across  the  river  according  to  a  plan,  which 
met  all  the  conditions  imposed  by  the  legislation  of  the 
States  and  of  Congress,  and  the  work  was  prosecuted  until 
March,  1871,  when  it  was  nearly  completed,  the  actual 
cost  then  incurred  being  about  $807,000.  The  whole  cost, 
when  completed  at  contract  prices,  would  have  been 
about  $1,110,000.  On  the  3d  of  March  of  that  year, 
while  the  company  was  in  the  prosecution  of  the  work, 
Congress  passed  an  act  declaring  that  it  would  be  unlaw- 
ful for  the  company  or  any  other  person  to  proceed  with 
the  erection  of  the  bridge  without  making  various  altera- 
tions, including  a  wider  span  and  a  higher  elevation, 
which  should  be  submitted  to  the  Secretary  of  War  for 
his  approval. 

The  company  immediately  suspended  work,  adopted  a 
new  plan,  submitted  it  to  the  Secretary  of  War,  obtained 
his  approval,  and  then  proceeded  with  the  bridge  and 
completed  it.  The  additional  work,  and  the  necessary 
changes  in  that  already  done,  required  by  the  act  of  Con- 
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gress,  caused  an  additional  expenditure  of  over  $300,000. 
The  act  also  provided  that,  in  the  event  the  company 
made  the  changes,  it  should  be  lawful  for  it  to  file  a  bill 
in  equity  against  the  United  States,  in  the  Circuit  Court 
for  the  Southern  District  of  Ohio,  which  should  have  ju- 
risdiction to  determine,  first,  whether  the  bridge,  according 
to  the  plans  on  which  it  had  progressed  at  the  passage  of 
the  act,  had  been  constructed  so  as  substantially  to  comply 
.with  the  provisions  of  law  relating  thereto;  and,  second, 
the  liability  of  the  United  States,  if  any  there  were,  to 
the  company,  by  reason  of  the  changes  required ;  and  if 
the  court  should  determine  that  the  United  States  were 
so  liable,  and  that  the  bridge  was  so  being  built,  then  the 
court  should  further  ascertain  and  determine  the  amount 
of  the  actual  and  necessary  cost  and  expenditures  reason- 
ably required  to  be  incurred  in  making  the  changes  in 
the  bridge  and  its  approaches,  in  excess  of  the  cost  of 
building  the  bridge  and  approaches  according  to  the 
original  plan.  The  court  was  further  authorized  and 
required  to  proceed  therein  to  final  decree  as  in  other 
cases  of  equity. 

Under  this  act  the  present  bill  was  filed,  and  it  was 
clearly  shown  at  the  hearing  that  when  the  act  was 
passed  the  bridge  had  been  constructed  substantially  in 
compliance  with  all  the  provisions  of  law  in  relation 
thereto ;  that  so  far  as  constructed  it  did  not  materially 
obstruct  the  navigation  of  the  river,  and  would  not  have 
done  so  had  it  been  completed  according  to  the  original 
plan.  Yet  the  court  below  held,  and  this  court  sustains 
its  ruling,  that  for  the  enormous  expenditures  forced 
upon  the  company  the  United  States  are  in  no  way  re- 
sponsible. This  court  thus,  in  effect,  decides  that  the 
power  of  Congress  over  all  structures  crossing  navigable 
streams  is  absolute ;  and  that  it  can  change  or  remove 
them  at  its  pleasure,  without  regard  to  their  effect  upon 
the  free  navigation  of  the  streams,  and  without  compen- 
sation to  the  owners. 
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I  do  not  think  that  the  assent  of  Congress  to  the  erec- 
tion of  the  bridge  was  at  all  essential  to  its  character  as  a 
lawful  structure.  That  depended  upon  the  legislation  of 
Kentucky  and  Ohio,  and  upon  the  contingency  of  the 
bridge  not  interfering  with  the  free  navigation  of  the 
river.  The  assent  of  Congress,  as  already  stated,  only  re- 
moved all  ground  of  complaint  of  the  structure  as  interfer- 
ing with  the  public  right  of  navigation,  so  far  as  that  right 
was  under  the  protection  of  the  Federal  government.  No 
one  could  afterwards  complain  that  the  bridge,  if  built  in 
conformity  with  the  directions  specified,  constituted  a 
public  nuisance,  because  interrupting  the  free  navigation 
of  the  river  as  secured  under  the  laws  of  Congress,  and  pro- 
ceed to  obtain  its  abatement.  The  authority  of  the  States 
to  build  it,  coupled  with  the  assent  of  Congress,  if  con- 
structed in  the  manner  prescribed,  placed  the  work,  whilst 
in  the  process  of  erection  and  when  completed,  beyond 
the  reach  of  legal  proceedings  for  its  abatement  or  modi- 
fication. It  could  not,  when  completed,  be  taken  for 
public  purposes  by  the  general  government,  nor  be  ma- 
terially changed  in  its  form  and  structure  whilst  in  the 
process  of  erection,  under  compulsion  of  the  legislation 
of  Congress,  without  compensation  to  its  owners.  The 
legislative  declaration,  made  when  it  was  nearly  com- 
pleted, that  its  further  construction  would  be  unlawful 
without  a  change  of  plan,  which  necessitated  very  costly 
alterations,  or  an  abandonment  of  the  bridge,  was  a  tak- 
ing from  its  owners  of  a  portion  of  their  work  as  effectu- 
ally as  its  absolute  appropriation.  If  not,  in  the  strict 
constitutional  sense,  a  taking  of  private  property  for 
public  uses,  it  was  an  enforced  expenditure  of  labor  and 
materials  by  the  company,  not  required  by  the  work 
undertaken  or  the  conditions  on  which  assent  to  its  con- 
struction had  been  given;  and  for  such  labor  and  ma- 
terials the  government  should,  on  every  principle  of  justice, 
indemnify  the  company.  A  legislative  decree  command- 
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ing  such  an  expenditure  is  within  the  spirit,  if  not  the 
letter,  of  the  constitutional  provisions  which  inhibit  de- 
priving one  of  his  property  without  due  process  of  law, 
and  taking  it  from  him  without  compensation.  The 
wrong  inflicted  is  as  great  in  the  one  way  as  in  the  other. 
As  the  provisions  were  designed  to  secure  the  individual 
from  the  arbitrary  spoliation  of  his  property,  their  pur- 
pose could  be  readily  evaded  if  a  special  act  could  exact 
for  the  protection  of  his  property  an  expenditure  of  money 
or  labor,  which  was  neither  exacted  when  the  property 
was  acquired,  nor  permitted  by  the  terms  of  its  acquisi- 
tion. 

This  view  was  taken  by  the  Court  of  Appeals  of  Vir- 
ginia, in  Crenshaw  v.  Slate  River  Company  reported  in  6th 
Randolph.  There  it  was  held  that  after  a  mill  had  been 
established  and  a  dam  erected  according  to  a  law  grant- 
ing to  the  mill  owner  the  use  of  the  water  for  grinding, 
a  subsequent  act  of  the  legislature,  which  imposed  on 
him  the  burden  of  erecting  locks  through  his  dam,  keep- 
ing them  in  repair,  and  giving  them  attendance  so  as  to 
admit  the  passage  of  boats,  and  on  his  failure,  vested  in 
a  company  the  power  to  abate  the  dam  as  a  nuisance, 
without  full  indemnification  and  equivalent  for  the  injury 
thus  done  to  his  vested  rights,  was  contrary  to  the  con- 
stitution of  the  State,  and  void,  as  a  taking  of  private 
property  for  a  public  use  without  compensation. 

There  are  many  ways  of  taking  property  other  than 
by  occupation  or  appropriation,  which  are  within  the 
constitutional  inhibition.  If  its  beneficial  use  and  en- 
joyment are  prevented  under  the  sanction  of  law,  it  is 
taken  from  him  as  effectually  as  though  the  title  were 
condemned.  Such  is  the  purport  of  the  decision  in  Pum- 
pelly  v.  Green  Bay  Company,  (13  Wall.  166,)  a  decision 
which  has  attracted  much  attention  from  its  enlarged 
views  of  the  redress  afforded  by  the  constitutional  pro- 
vision for  injuries  to  property  effected  under  authority  of 
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law,  which  permanently  and  materially  impair  its  value. 
It  was  there  held  that  the  backing  of  the  water  of  a  river 
in  Wisconsin  by  a  dam  authorized  by  law,  so  as  to  over- 
flow the  land  of  an  individual,  thus  destroying  its  useful- 
ness to  him,  was  a  taking  of  the  property  within  the 
meaning   of    the   Constitution.     Mr.   Justice   Miller,   in 
delivering  the  opinion  of  the  court,  very  justly  observed 
that  "it  would  be  a  very  curious  and  unsatisfactory  result, 
if  in  construing  a  provision  of  constitutional  law,  always 
understood  to  have  been  adopted  for  protection  and  se- 
curity to  the  rights  of  the  individual  as  against  the  gov- 
ernment, and  which  has  received  the  commendation  of 
jurists,  statesmen,  and  commentators,  as  placing  the  just 
principles  of  the  common  law  on  that  subject  beyond  the 
power  of  ordinary  legislation  to  change  or  control  them, 
it  shall  be  held  that  if  the  government  refrains  from  the 
absolute  conversion  of  real  property  to  the  uses  of  the 
public,  it  can  destroy  its  value  entirely,  can  inflict  irre- 
parable and  permanent  injury  to  an  extent — can,  in  effect, 
subject  it  to  total  destruction  without  making  any  com- 
pensation, because,  in  the  narrowest  sense  of  that  word, 
it  is  riot  taken  for  the  public  use.     Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restric- 
tion upon  the  rights  of  the  citizen,  as  those  rights  stood 
at   the   common   law,  instead  of  the   government,  and 
make  it  an  authority  for  invasion  of  private  right  under 
the  pretext  of  the  public  good,  which  had  no  warrant  in 
the  laws  or  practices  of  our  ancestors." 

It  is  not  necessary,  however,  in  order  to  charge  the  gov- 
ernment with  the  expenditures  forced  upon  the  company, 
to  rely  upon  this  provision  of  the  Constitution,  further 
than  to  show  the  general  spirit  which  should  control  the 
government  in  its  legislation  affecting  the  property  of  in- 
dividuals. There  is  a  general  principle  of  justice  pervad- 
ing our  laws,  and  the  laws  of  all  free  governments,  which 
requires  that  whoever  unlawfully  and  wrongfully  imposes 
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upon  another  the  necessity  of  an  unusual  expenditure  of 
money  or  labor  or  materials  for  the  protection  and  pres- 
ervation of  his  property,  shall  make  complete  indemnity 
for  the  expenditure.  The  principle  applies  as  fully  to  the 
acts  of  the  government  as  to  those  of  individuals;  and 
wherever  suits  can  be  brought  in  the  tribunals  of  the 
country,  such  indemnity  can  be  enforced.  Here  the  gov- 
ernment waives  exemption  from  suit  which  its  sovereign 
character  gives,  and  submits  the  question  of  its  liability 
to  the  judgment  of  its  tribunals,  thus  admitting  a  readi- 
ness to  indemnify  the  owners  of  the  bridge,  if  it  has  dis- 
regarded its  pledge  and  dealt  unfairly  with  them  in  the 
premises. 

The  resolution  of  Congress  giving  its  consent  to  the 
erection  of  the  bridge  specified  its  character  and  form,  and 
the  right  to  withdraw  the  consent  or  to  direct  neces- 
sary modifications  and  alterations  of  the  bridge  was 
reserved  to  be  exercised  only  in  case  the  free  navigation 
of  the  river  should  at  any  time  be  substantially  and  ma- 
terially obstructed  by  the  bridge.  The  reservation  clause 
is  to  be  read  as  though  written  thus :  "  But  Congress  re- 
serves the  right  to  withdraw  the  assent  hereby  given  [or 
to  direct  the  necessary  modifications  and  alterations  of 
said  bridge]  in  case  the  free  navigation  of  said  river  shall 
at  any  time  be  substantially  and  materially  obstructed  by 
any  bridge  to  be  erected  under  the  authority  of  this  reso- 
lution." The  right  to  withdraw  the  assent  or  to  direct 
alterations  was  thus  made  to  depend  upon  the  same  con- 
tingency ;  and  the  resolution  amounts  to  a  pledge  of  the 
government,  that  neither  should  be  done  unless  the  con- 
tingency happened.  Congress  said  to  the  constructing 
company  in  substance  thus:  "You  are  empowered  by  the 
States  of  Kentucky  and  Ohio  to  build  a  bridge  over  the 
Ohio  River,  of  certain  height  and  dimensions,  provided 
it  be  so  constructed  as  not  to  obstruct  the  navigation  of 
the  river  further  than  the  present  laws  of  the  United 
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States  authorize,  and  in  accordance  with  the  act  of  July 
14,  1862.  Now,  we  consent  to  the  erection  of  the  bridge, 
that  is,  we  declare  that,  if  constructed  in  the  manner  pre- 
scribed, it  shall  not  be  deemed  an  obstruction  to  the  free 
navigation  of  the  river;  but  we  reserve  the  right  to  with- 
draw this  assent,  or  to  direct  alterations  to  the  bridge,  if 
hereafter  the  free  navigation  of  the  river  should  be  sub- 
stantially and  materially  obstructed  by  it." 

The  general  government,  through  Congress,  thus  bound 
itself  not  to  interfere  with  the  construction  of  the  bridge, 
nor  with  the  bridge  when  completed,  except  on  the  con- 
tingency of  its  proving  a  material  obstruction  to  the 
free  navigation  of  the  river.  Such  contingency  had  not 
occurred  when  the  act  directing  the  alterations  was 
passed;  it  has  never  occurred.  So  the  proofs  in  the  case 
show,  and  independently  of  this  circumstance,  whether 
or  not  the  contingency  had  occurred,  was  not  a  fact  to  be 
arbitrarily  determined  by  the  legislature.  It  was  to  be 
ascertained  judicially  upon  proofs  and  after  hearing  the 
parties,  like  any  other  disputed  fact  upon  the  establish- 
ment of  which  rights  of  property  depend.  This  doctrine, 
as  well  as  other  positions  advanced  in  this  opinion,  is 
well  illustrated  in  the  case  of  Commonwealth  v.  The  Pro- 
prietors of  New  Bedford  Bridge,  (2  Gray,  (Mass.)  339.) 
There  the  act  chartering  the  corporation  authorized  the 
building  over  a  navigable  stream  in  Massachusetts  of  a 
toll-bridge  with  two  suitable  draws,  which  were  to  be  at 
least  thirty  feet  wide — one  on  the  west  side  of  the  river 
in  the  channel  way,  and  the  other  on  the  east  side  in  the 
most  suitable  place  there.  A  bridge  with  such  draws  was 
accordingly  built.  A  subsequent  act  of  the  legislature 
required  the  corporation  to  make  and  maintain,  in  lieu 
of  one  of  these  two  draws,  a  new  draw  of  not  less  than 
sixty  feet  in  width — the  westerly  abutment  of  which 
was  to  be  eight  feet  further  to  the  eastward  than  the 
westerly  abutment  of  the  existing  draw.  The  bridge 
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proprietors,  not  making  the  changes  required,  were  in- 
dicted for  obstructing  the  navigation  of  the  river  by 
their  bridge.  They  justified  under  their  act  of  incor- 
poration. In  deciding  upon  their  liability  the  court  held 
that  the  original  act  of  incorporation,  when  accepted,  con- 
stituted a  contract  between  them  and  the  State,  by  the  terms 
of  which  both  parties  were  equally  bound ;  that  the  pro- 
prietors could  not,  without  the  consent  of  the  legislature, 
escape  or  evade  any  of  the  duties  or  obligations  imposed 
upon  or  assumed  by  them  under  the  act;  nor  could  the 
legislature,  without  the  assent  of  the  proprietors,  in  any 
way  effect  or  impair  the  original  terms  of  the  charter  by 
annexing  new  conditions  or  imposing  additional  duties 
onerous  in  their  nature  or  inconsistent  with  a  reasonable 
construction  of  the  contract;  that  by  its  terms  the  pro- 
prietors were  to  erect  "suitable  draws,  which  were  to  be 
not  less  than  thirty  feet  wide;"  and  that  the  question 
whether  the  draws  already  made  were  suitable,  that  is, 
constructed  so  as  not  unreasonably  or  unnecessarily  to 
obstruct  or  impede  the  navigation  of  the  river,  was  not  a 
question  to  be  determined  absolutely  by  the  legislature 
or  by  the  proprietors,  when  disputed  between  the  parties. 
"  Like  all  other  matters  involving  a  controversy  concern- 
ing public  duty  and  private  rights,"  said  the  court,  "it  is 
to  be  adjudged  and  settled  in  the  regular  tribunals  where 
questions  of  law  and  fact  are  adjudicated  on  fixed  and 
established  principles,  and  according  to  the  forms  and 
usages  best  adapted  to  secure  the  impartial  administration 
of  justice."  The  same  doctrine  is  also  well  illustrated  in 
the  case  of  Mayor  of  Baltimore  v.  Connellsville  &  Pittsburg 
Railroad  Co.,  decided  in  the  Circuit  Court  of  the  United 
States  by  the  late  Mr.  Justice  Grier.  The  charter  of  the 
Pittsburg  and  Connellsville  Railroad  Company,  a  corpora- 
tion of  Pennsylvania,  contained  the  following  provision, 
viz:  "If  the  said  company  shall  at  any  time  misuse  or 
abuse  any  of  the  privileges  herein  granted,  the  legislature 
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may  resume  all  and  singular  the  rights  and  privileges 
hereby  granted  to  such  corporation."  Under  this  clause 
the  legislature  passed  an  act,  in  1864,  revoking  and  re- 
suming all  the  rights  and  privileges  granted  to  the  com- 
pany, so  far  as  it  authorized  the  construction  of  a  line 
southwardly  or  eastwardly  from  Connellsville.  But  the 
court  held  that  when  the  right  to  revoke  was  to  be  exer- 
cised only  in  case  the  corporation  should  misuse  or  abuse 
its  privileges,  the  fact  of  such  misuse,  if  denied  by  the 
corporation,  should  be  established  by  competent  proceed- 
ings; and  that  an  act  declaring  a  revocation  without  the 
establishment  of  such  fact  was  unconstitutional.  In  giv- 
ing its  opinion  Mr.  Justice  Grier  said:  "If  in  the  act  of 
incorporation  the  legislature  retains  the  absolute  and  un- 
conditional power  of  revocation  for  any  or  no  reason ;  if 
it  be  so  written  in  the  bond,  the  party  accepting  a  fran- 
chise on  such  conditions  cannot  complain  if  it  be  arbi- 
trarily revoked ;  or  if  this  contract  be  that  the  legislature 
may  repeal  the  act  whenever  in  its  opinion  the  corpora- 
tion has  misused  or  abused  its  privileges,  then  the  con- 
tract constitutes  the  legislature  the  arbiter  and  judge  of 
the  existence  of  that  fact.  But  the  case  before  us  comes 
within  another  category.  The  contract  does  not  give  an 
unconditional  right  to  the  legislature  to  repudiate  its  con- 
tract, nor  is  the  legislature  constituted  the  tribunal  to  ad- 
judge the  question  of  fact  as  to  the  misuse  or  abuse."  (4 
Am.  Law  Reg.  N.  s.  750.) 

A  consciousness  seems  to  have  pervaded  Congress  that 
it  was  disregarding  its  pledge  to  the  company,  when  it 
directed  the  alterations  which  proved  so  expensive,  before 
the  contingency  mentioned  had  happened;  and  that  it 
might  turn  out  that  the  bridge  completed  as  designed 
would  not  substantially  and  materially  obstruct  the  free 
navigation  of  the  river;  and  that,  in  that  case,  it  would 
be  justly  chargeable  with  the  commission  of  an  injury 
to  the  company.  For  this  reason,  I  think  we  may  assume 
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it  intended  that  the  court  should  award  compensation  to 
the  owners  for  the  alterations  made,  if,  upon  proof,  it  ap- 
peared that,  so  far  as  the  bridge  had  been  constructed, 
when  they  were  required,  the  provisions  of  the  law  relat- 
ing thereto  had  been  substantially  complied  with ;  and 
it  should  also  appear  that,  if  completed  as  originally  de- 
signed, the  bridge  would  not  have  substantially  and  ma- 
terially obstructed  the  free  navigation  of  the  river.  Con- 
gress did  not  intend  that  heavy  expenditures  should  be 
imposed  by  its  will  upon  the  company  without  at  the 
same  time  offering,  if  they  were  illegally  exacted,  to  re- 
imburse them.  Congress  intended  to  be  just,  and  I  can- 
not resist  the  conclusion  that  the  court,  in  its  decision, 
has  defeated  its  intentions. 
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The  scope  and  purpose  of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States;  and  its  non-impairment  of  the  police 
powers  of  the  State. 


OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

BARBIER   vs.   CONNOLLY, 

Delivered  at  October  Term,  1884,* 
BY 

MR.  JUSTICK  KIKLD. 


STATEMENT   OF   THE   CASE. 

On  the  8th  of  April,  1884,  the  Board  of  Supervisors  of 
the  city  and  county  of  San  Francisco,  the  legislative 
authority  of  that  municipality,  passed  an  ordinance  re- 
citing that  the  indiscriminate  establishment  of  public 
laundries  and  wash-houses,  where  clothes  and  other  arti- 
cles were  cleansed  for  hire,  endangered  the  public  health 
and  the  public  safety,  prejudiced  the  well-being  and 
comfort  of  the  community,  and  depreciated  the  value  of 
property  in  their  neighborhood ;  and  then  ordaining, 
pursuant  to  authority  alleged  to  be  vested  in  the  Board 
under  provisions  of  the  State  constitution,  and  of  the  act 
of  April  19,  1856,  consolidating  the  government  of  the 
city  and  county,  that  after  its  passage  it  should  be  un- 
lawful for  any  person  to  establish,  maintain,  or  carry 
on  the  business  of  a  public  laundry  or  of  a  public  wash- 
house  within  certain  designated  limits  of  the  city  and 
county,  without  first  having  obtained  a  certificate,  signed 

*  Reported  in  113  U.S.  Reports,  27. 


by  the  health  officer  of  the  municipality,  that  the  premises 
were  properly  and  sufficiently  drained,  and  that  all  proper 
arrangements  were  made  to  carry  on  the  business  without 
injury  to  the  sanitary  condition  of  the  neighborhood ;  also 
a  certificate,  signed  by  the  Board  of  Fire  Wardens  of  the 
municipality,  that  the  stoves,  washing  and  drying  appa- 
ratus, and  the  appliances  for  heating  smoothing-irons,  were 
in  good  condition,  and  that  their  use  was  not  dangerous 
to  the  surrounding  property  from  fire,  and  that  all  proper 
precautions  were  taken  to  comply  with  the  provisions  of 
the  ordinance  defining  the  fire  limits  of  the  city  and 
county,  and  making  regulations  concerning  the  erection 
and  use  of  buildings  therein. 

The  ordinance  requires  the  health  officer  and  Board  of 
Fire  Wardens,  upon  application  of  any  one,  to  open  or 
conduct  the  business  of  a  public  laundry,  to  inspect  the 
premises  in  which  it  is  proposed  to  carry  on  the  business, 
in  order  to  ascertain  whether  they  are  provided  with 
proper  drainage  and  sanitary  appliances,  and  whether 
the  provisions  of  the  fire  ordinance  have  been  complied 
with ;  and,  if  found  satisfactory  in  all  respects,  to  issue  to 
the  applicant  the  required  certificates  without  charge  for 
the  services  rendered.  Its  fourth  section  declares  that  no 
person  owning  or  employed  in  a  public  laundry  or  a , 
public  wash-house  within  the  prescribed  limits  shall  wash' 
or  iron  clothes  between  the  hours  of  ten  in  the  evening 
and  six  in  the  morning  or  upon  any  portion  of  Sunday; 
and  its  fifth  section,  that  no  person  engaged  in  the  laun- 
dry business  within  those  limits  shall  permit  any  one 
suffering  from  an  infectious  or  contagious  disease  to  lodge, 
sleep,  or  remain  upon  the  premises.  The  violation  of 
any  of  these  several  provisions  is  declared  to  be  a  misde- 
meanor, and  penalties  are  prescribed  differing  in  degree 
according  to  the  nature  of  the  offence.  The  establishing, 
maintaining,  or  carrying  on  the  business  without  obtain- 
ing the  certificates,  is  punishable  by  fine  of  not  more  than 
$1,000,  or  by  imprisonment  of  not  more  than  six  months, 


or  by  both.  Carrying  on  the  business  outside  of  the  hours 
prescribed,  or  permitting  persons  with  contagious  diseases 
on  the  premises,  is  punishable  by  fine  of  not  less  than  $5 
•or  more  than  $50,  or  by  imprisonment  of  not  more  than 
one  month,  or  by  both  such  fine  and  imprisonment. 

The  petitioner  in  the  court  below,  the  plaintiff  in  error 
here,  was  convicted  in  the  police  judge's  court  of  the  city 
and  county  of  San  Francisco,  under  the  fourth  section  of 
the  ordinance,  of  washing  and  ironing  clothes  in  a  public 
laundry,  within  the  prescribed  limits,  between  the  hours 
of  ten  o'clock  in  the  evening  of  May  1,  1884,  and  six 
o'clock  in  the  morning  of  the  following  day,  and  was  sen- 
tenced to  imprisonment  in  the  county  jail  for  five  days, 
and  was  accordingly  committed,  in  execution  of  the  sen- 
tence, to  the  custody  of  the  sheriff  of  the  city  and  county, 
who  was  keeper  of. the  county  jail.  That  court  had  juris- 
diction to  try  him  for  the  alleged  offence,  if  the  ordinance 
was  valid  and  binding.  But,  alleging  that  his  arrest  and 
imprisonment  were  illegal,  he  obtained  from  the  Superior 
Court  of  the  city  and  county  a  writ  of  habeas  corpus,  in 
obedience  to  which  his  body  was  brought  before  the  court 
by  the  sheriff,  who  returned  that  he  was  held  under  the 
commitment  of  the  police  judge  upon  a  conviction  of  a 
misdemeanor,  the  commitment  and  sentence  being  pro- 
duced. 

The  petitioner  thereupon  moved  for  his  discharge  on 
the  ground  that  the  fourth  section  of  the  ordinance  vio- 
lates the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  and  certain  sections  of  the  constitution 
of  the  State.  The  particulars  stated  in  which  such  al- 
leged violations  consist  were  substantially  these — omitting 
the  repetition  of  the  same  position — that  the  section  dis- 
criminates between  the  class  of  laborers  engaged  in  the 
laundry  business  and  those  engaged  in  other  kinds  of  busi- 
ness ;  that  it  discriminates  between  laborers  beyond  the 
designated  limits  and  those  within  them ;  that  it  deprives 
the  petitioner  of  the  right  to  labor,  and,  as  a  necessary 
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consequence,  of  the  right  to  acquire  property ;  that  it  is  not 
within  the  power  of  the  Board  of  Supervisors  of  the  city 
and  county  of  San  Francisco,  and  that  it  is  unreasonable 
in  its  requirements.  The  Superior  Court  overruled  the 
positions  and  dismissed  the  writ,  and  the  petitioner  car- 
ried the  case  to  the  Supreme  Court  on  writ  of  error. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

In  this  case  we  can  only  consider  whether  the  fourth 
section  of  the  ordinance  of  the  city  and  county  of  San 
Francisco  is  in  conflict  with  the  Constitution  and  laws  of 
the  United  States.  We  cannot  pass  upon  the  conformity 
of  that  section  with  the  requirements  of  the  constitution 
of  the  State.  Our  jurisdiction  is  confined  to  a  consider- 
ation of  the  Federal  question  involved, 'which  arises  upon 
an  alleged  conflict  of  the  fourth  section  in  question  with 
the  first  section  of  the  Fourteenth  'Amendment  of  the 
Constitution  of  the  United  States.  No  other  part  of  the 
amendment  has  any  possible  application. 

That  fourth  section,  so  far  as  it  is  involved  in  the  case 
before  the  police  judge,  was  simply  a  prohibition  to  carry 
on  the  washing  and  ironing  of  clothes  in  public  laun- 
dries and  wash-houses,  within  certain  prescribed  limits 
of  the  city  and  county,  from  ten  o'clock  at  night  until 
six  o'clock  on  the  morning  of  the  following  day.  The 
prohibition  against  labor  on  Sunday  is  not  involved. 
The  provision  is  purely  a  police  regulation  within  the 
competency  of  any  municipality  possessed  of  the  ordi- 
nary powers  belonging  to  such  bodies.  And  it  would 
be  an  extraordinary  usurpation  of  the  authority  of  a 
municipality,  if  a  Federal  tribunal  should  undertake  to 
supervise  such  regulations.  It  may  be  a  necessary  meas- 
ure of  precaution  in  a  city  composed  largely  of  wooden 
buildings  like  San  Francisco,  that  occupations,  in  which 
fires  are  constantly  required,  should  cease  after  certain 
hours  at  night  until  the  following  morning ;  and  of  the 


necessity  of  such  regulations  the  municipal  bodies  are 
the  exclusive  judges;  at  least  any  correction  of  their 
action  in  such  matters  can  come  only  from  State  legisla- 
tion or  State  tribunals. 

The  same  municipal  authority  which  directs  the  cessa- 
tion of  labor  must  necessarily  prescribe  the  limits  within 
which  it  shall  be  enforced,  as  it  does  the  limits  in  a  city 
within  which  wooden  buildings  cannot  be  constructed. 
There  is  no  invidious  discrimination  against  any  one 
within  the  prescribed  limits  by  such  regulations.  There 
is  none  in  the  regulation  under  consideration.  The  spe- 
cification of  the  limits  within  which  the  business  cannot 
be  carried  on  without  the  certificates  of  the  health  officer 
and  Board  of  Fire  Wardens  is  merely  a  designation  of 
the  portion  of  the  city  in  which  the  precautionary  meas- 
ures against  fire  and  to  secure  proper  drainage  must  be 
taken  for  the  public  health  and  safety.  It  is  not  legisla- 
tion discriminating  against  any  one.  All  persons  en- 
gaged in  the  same  business  within  it  are  treated  alike; 
are  subject  to  the  same  restrictions  and  are  entitled  to  the 
same  privileges  under  similar  conditions. 

The  Fourteenth  Amendment,  in  declaring  that  no  State 
"  shall  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,"  undoubt- 
edly intended  not  only  that  there  should  be  no  arbitrary 
deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of 
property,  but  that  equal  protection  and  security  should 
be  given  to  all  under  like  circumstances  in  the  enjoy- 
ment of  their  personal  and  civil  rights ;  that  all  persons 
should  be  equally  entitled  to  pursue  their  happiness  and 
acquire  and  enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the  protection  of 
their  persons  and  property,  the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts;  that  no  im- 
pediment should  be  interposed  to  the  pursuits  of  any  one 
except  as  applied  to  the  same  pursuits  by  others  under 
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like  circumstances ;  that  no  greater  burdens  should  be 
laid  upon  one  than  are  laid  upon  others  in  the  same  call- 
ing and  condition,  and  that  in  the  administration  of  crim- 
inal justice  no  different  or  higher  punishment  should  be 
imposed  upon  one  than  such  as  is  prescribed  to  all  for 
like  offences.  But  neither  the  amendment — broad  and 
comprehensive  as  it  is — nor  any  other  amendment,  was 
designed  to  interfere  with  the  power  of  the  State,  some- 
times termed  its  police  power,  to  prescribe  regulations  to 
promote,  the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  State,  develop  its  resources,  and  add  to 
its  wealth  and  prosperity.  From  the  very  necessities  of 
society,  legislation  of  a  special  character,  having  these 
objects  in  view,  must  often  be  had  in  certain  districts, 
such  as  for  draining  marshes  and  irrigating  arid  plains. 
Special  burdens  are  often  necessary  for  general  benefits — 
for  supplying  water,  preventing  fires,  lighting  districts, 
cleaning  streets,  opening  parks,  and  many  other  objects. 
Regulations  for  these  purposes  may  press  with  more  or 
less  weight  upon  one  than  upon  another,  but  they  are  de- 
signed, not  to  impose  unequal  or  unnecessary  restrictions 
upon  any  one,  but  to  promote,  with  as  little  individual 
inconvenience  as  possible,  the  general  good.  Though,  in 
many  respects  necessarily  special  in  their  character,  they 
do  not  furnish  just  ground  of  complaint  if  they  operate 
alike  upon  all  persons  and  property  under  the  same  cir- 
cumstances and  conditions.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is  prohibited, 
but  legislation  which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere  of  its  ope- 
ration it  affects  alike  all  persons  similarly  situated,  is  not 
within  the  amendment. 

In  the  execution  of  admitted  powers  unnecessary  pro- 
ceedings are  often  required  which  are  cumbersome,  dila- 
tory, and  expensive ;  yet,  if  no  discrimination  against  any 
one  be  made,  and  no  substantial  right  be  impaired  by 
them,  they  are  not  obnoxious  to  any  constitutional  objec- 


tion.  The  inconveniences  arising  in  the  administration 
of  the  laws  from  this  cause  are  matters  entirely  for  the 
consideration  of  the  State;  they  can  be  remedied  only  by 
the  State.  In  the  case  before  us,  the  provisions  requiring 
certificates  from  the  health  officer  and  the  Board  of  Fire 
Wardens  may,  in  some  instances,  be  unnecessary,  and  the 
changes  to  be  made  to  meet  the  conditions  prescribed  may 
be  burdensome,  but,  as  we  have  said,  this  is  a  matter  for 
the  determination  of  the  municipality  in  the  execution 
of  its  police  powers,  and  not  a  violation  of  any  substan- 
tial right  of  the  individual.* 

Judgment  affirmed. 

*  The  Laundry  Ordinance  of  the  city  and  county  of  San  Francisco  of 
April,  1884,  here  considered,  is  a  very  different  one  from  that  of  May, 
1882,  held  to  be  invalid  by  the  Circuit  Court  of  the  United  States.  (7 
Sawyer,  526.)  The  ordinance  of  May,  1882,  made  it  a  misdemeanor  to 
establish  or  carry  on  a  laundry  within  certain  limits  without  a  license 
of  the  Board  of  Supervisors,  and  provided  that  such  license  should  only 
be  granted  upon  the  recommendation  of  not  less  than  twelve  citizens 
and  taxpayers  in  the  block  in  which  the  laundry  was  to  be  established 
or  carried  on.  Of  this  requirement  the  Circuit  Court  said:  "If  the  su- 
pervisors can  make  its  prosecution  (the  business  of  a  laundry)  depend 
upon  the  approval  of  others  in  its  neighborhood,  they  may  require  a 
similar  approval  for  the  prosecution  of  other  business  equally  inoffensive. 
They  may  require  members  of  the  bar  to  close  their  offices  against  pro- 
fessional business,  unless  they  can  secure  the  recommendation  in  their 
behalf  of  such  parties  in  the  block  where  the  offices  are,  as  may  be  des- 
ignated. So,  too,  with  bankers,  merchants,  traders,  mechanics,  journal- 
ists, publishers,  printers— indeed,  with  all  brain-workers  and  hand- 
workers—the pursuit  of  their  vocations  in  particular  localities  may  be 
made  to  depend,  not  upon  their  wishes,  their  means,  the  position  of  their 
property,  the  facilities  afforded  for  their  business,  but  upon  the  favor  or 
caprice  of  others,  whose  actions  they  cannot  control  by  any  legal  pro- 
ceedings. A  party  might  not  even  be  able  to  obtain  a  license  to  carry  on 
business  on  his  own  land,  provided  he  should  possess  an  entire  block,  and 
it  should  not  be  occupied  by  others  who  could  give  the  recommendation 
exacted.  Such  a  restriction  upon  the  freedom  of  pursuit  of  a  lawful  oc- 
cupation is  not  authorized  by  any  power  vested  in  the  Board  of  Super- 
visors ;  and  it  may  be  doubted  whether  it  could  be  authorized  by  any 
legislative  body  under  our  form  of  government." 

Between  the  ordinance  of  1882,  thus  condemned,  and  the  one  of  1884, 
sustained  by  the  Supreme  Court  in  the  opinion  of  Mr.  Justice  Field,  there 
is  a  wide  difference. 


When  the  general  security  and  welfare  require  that  a  particular  kind  of 
work  should  be  done  at  certain  times  or  hours,  and  a  municipal  ordi- 
nance is  made  to  that  effect,  a  person  engaged  in  performing  that  kind 
of  work  has  no  inherent  right  to  pursue  his  occupation  during  the 
prohibited  time. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

SOON  KING  vs.  CBOWLEY, 

DELIVERED  BY 

MR.  JUSTICE  FIELD, 

At  October  Term,  1881^* 


The  petitioner  in  the  court  below,  the  plaintiff  in  error 
here,  was  arrested  by  the  defendant,  who  is  chief  of  police 
of  the  city  and  county  of  San  Francisco,  for  an  alleged 
violation  of  an  ordinance  of  the  board  of  supervisors  of 
that  municipality,  approved  on  the  18th  of  June,  1883; 
and  while  in  custody  of  the  officer  applied  to  the  Circuit 
Court  of  the  United  States  for  a  writ  of  habeas  corpus  in 
order  to  obtain  his  discharge.  The  Circuit  Court  refused 
to  issue  the  writ ;  the  judges  of  the  court  being  divided 
in  opinion,  and  that  of  the  presiding  judge  controlling. 

The  ordinance  was  adopted  to  regulate  the  establish- 
ment and  maintenance  of  public  laundries  and  wash- 
houses  within  certain  limits  of  the  city  and  county  of 
San  Francisco.  It  recited  that  the  indiscriminate  estab- 
lishment of  such  laundries  and  wash-houses,  where  clothes 
and  other  articles  were  cleansed  for  hire,  endangered  the 

*  Reported  in  113  U.  S.  Reports,  703. 


public  health  and  public  safety,  prejudiced  the  well-being 
and  comfort  of  the  community,  and  depreciated  the  value 
of  property  in  their  neighborhood.  It  then  ordained, 
pursuant  to  the  authority  vested  in  the  board,  that  after 
its  passage  it  should  be  unlawful  for  any  person  to  estab- 
lish, maintain,  or  carry  on  the  business  of  a  public  laun- 
dry or  a  public  wash-house  within  certain  designated 
limits  of  the  city  and  county,  without  having  first  ob- 
tained a  certificate  of  the  health  officer  of  the  municipal- 
ity that  the  premises  were  properly  and  sufficiently 
drained,  and  that  all  proper  arrangements  were  made  to 
carry  on  the  business  without  injury  to  the  sanitary  con- 
dition of  the  neighborhood;  and  also  a  certificate  of  the 
board  of  fire  wardens  of  the  municipality  that  the 
stoves,  washing,  and  drying  apparatus,  and  the  appli- 
ances for  heating  smoothing  irons  were  in  good  condi- 
tion, and  that  their  use  was  not  dangerous  to  surround- 
ing property  from  fire,  and  that  all  proper  precautions 
were  taken  to  comply  with  the  provisions  of  the  ordi- 
nance defining  the  fire  limits  of  the  city  and  county,  and 
making  regulations  concerning  the  erection  and  use  of 
buildings  therein.  The  ordinance  requires  the  health 
officer  and  the  board  of  wardens,  upon  the  application  of 
any  one  desirous  to  open  or  conduct  the  business  of  a 
public  laundry,  to  inspect  the  premises  in  which  it  is  pro- 
posed to  carry  on  the  business,  in  order  to  ascertain 
whether  they  are  provided  with  proper  drainage  and 
sanitary  appliances,  and  whether  the  provisions  of  the 
fire  ordinance  have  been  complied  with;  and  if  found 
satisfactory  in  all  respects,  to  issue  to  the  applicant  the 
required  certificates,  without  charge  for  the  services  ren- 
dered. 

Its  fourth  section  declares  that  no  person  owning  or 
employed  in  a  public  laundry  or  a  public  wash-house 
within  the  prescribed  limits  shall  wash  or  iron  clothes 
between  the  hours  of  ten  in  the  evening  and  six  in  the 


morning,  or  upon  any  portion  of  Sunday;  and  its  fifth 
section  declares  that  no  person  engaged  in  the  laundry 
business  within  those  limits  shall  permit  any  one  suffering 
from  an  infectious  or  contagious  disease  to  lodge,  sleep,  or 
remain  upon  the  premises.  The  violation  of  any  of  these 
provisions  is  declared  to  be  a  misdemeanor,  and  penalties 
are  prescribed  according  to  the  nature  of  the  offence. 
The  establishing,  maintaining,  or  carrying  on  the  busi- 
ness without  obtaining  the  certificate  is  punishable  by  a 
fine  of  not  more  than  $1,000,  or  by  imprisonment  of  not 
more  than  six  months,  or  by  both.  Carrying  on  the  busi- 
ness outside  of  the  hours  prescribed,  or  permitting  per- 
sons with  contagious  diseases  on  the  premises,  is  punish- 
able by  a  fine  of  not  less  than  $5  or  more  than  $50,  or  by 
imprisonment  of  not  more  than  one  month,  or  by  both 
such  fine  and  imprisonment. 

The  petitioner  was  arrested  by  the  chief  of  police  upon 
a  warrant  of  a  police  judge  of  the  municipality,  issued 
.  upon  a  complaint  under  oath,  that  the  petitioner  had 
washed  and  ironed  clothes  in  a  public  laundry  within  the 
prescribed  limits  between  the  hours  of  ten  o'clock  in  the 
evening  of  the  25th  of  February,  1884,  and  six  o'clock  in 
the  morning  of  the  following  day,  thereby  violating  the 
provisions  of  section  four  of  the  ordinance. 

The  petition  for  the  writ  of  habeas  corpus  presented  to 
the  judges  of  the  Circuit  Court  set  forth  the  arrest  and 
detention  of  the  petitioner  by  the  chief  of  police,  the 
ordinance  under  which  the  arrest  was  made,  the  com- 
plaint before  the  police  judge,  and  the  issue  of  the  warrant 
under  which  he  was  taken  into  custody.  It  then  pro- 
ceeded to  state  that  the  petitioner  had  for  several  years 
been  engaged  in  working  for  hire  in  a  public  laundry  in 
the  city  and  country  of  San  Francisco,  and  had  in  all  re- 
spects complied  with  the  laws  of  the  United  States  and  of 
California,  and  the  ordinances  of  the  city  and  county,  ex- 
cept in  washing  at  the  hours  mention 


ness  of  carrying  on  a  laundry  was  a  lawful  one  in  which 
a  large  number  of  the  subjects  of  the  Emperor  of  China 
had  been  and  were  engaged  in  the  said  city  and  county 
within  the  limits  prescribed  by  the  ordinance;  that  there 
had  been  for  several  years  great  antipathy  and  hatred  on 
the  part  of  the  residents  of  that  city  and  county  against 
the  subjects  of  China  residing  and  doing  business  there; 
that  such  antipathy  and  hatred  had  manifested  them- 
selves in  various  ways  and  under  various  forms  for  the  pur- 
pose of  compelling  the  subjects  of  China  to  quit  and 
abandon  their  business  and  residence  in  the  city  and 
county  and  State;  that  owing  to  that  feeling,  and  not 
otherwise,  and  not  for  any  sanitary,  police,  or  other  legiti- 
mate purpose,  but  in  order  to  force  those  subjects  engaged 
in  carrying  on  the  business  of  a  laundry  in  the  city  and 
county  of  San  Francisco  to  abandon  the  exercise  of  their 
lawful  vocation,  and  their  only  means  of  livelihood,  the 
supervisors  passed  the  ordinance  in  question;  that  the 
petitioner  had  been  and  was  earning  his  living  exclus- 
ively by  working  at  washing  and  ironing  for  hire,  and  in 
order  to  gain  a  livelihood  was  obliged  to  work  late  in  the 
night,  and  had  no  other  lawful  vocation ;  that  on  the  first 
of  January,  1884,  his  employer  paid  the  license  collector 
of  the  city  and  county  six  dollars,  the  amount  required 
by  the  ordinance  to  obtain  a  license  to  carry  on  the  busi- 
ness of  a  laundry,  and  obtained  from  him  a  license  to 
carry  on  the  business  at  a  designated  place  within  the 
prescribed  limits.  .  The  petition  also  averred  that  section 
four  of  the  ordinance  was  in  contravention  of  the  pro- 
visions of  the  Burlingame  Treaty,  and  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  in 
that  it  deprived  them  of  the  equal  protection  of  the  laws. 

On  the  hearing  of  the  application  for  the  writ  certain 
questions  arose,  upon  which  the  judges  of  the  Circuit 
Court  were  divided  in  opinion.  They  were  as  follows: 

1.  Whether  section  four  of  the  ordinance  mentioned  is 


void  on  the  ground  that  it  is  not  within  the  police  power 
of  the  board  of  supervisors  of  the  city  and  county  of  San 
Francisco. 

2.  Whether  said  section  is  void  on  the  ground  that  it 
discriminates  between  those  engaged  in  the  laundry  busi- 
ness and  those  engaged  in  other  classes  of  business. 

3.  Whether  said  section  is  void  on  the  ground  that  it 
discriminates  between  the  different  classes  of  persons  en- 
gaged in  the  laundry  business. 

4.  Whether  said  section  is  void  on  the  ground  that  it 
deprives  a  man  of  the  right  to  labor  at  all  times. 

5.  Whether  said  section  is  void  on  the  ground  that  it  is 
unreasonable  in  its  requirements,  in  restraint  of  trade,  or 
upon  any  other  ground  apparent  upon  the  face  of  the 
ordinance,  or  appearing  in  the  petition. 

The  opinion  of  the  presiding  judge  being  that  the  said 
section  was  valid  and  constitutional,  the  application  for 
the  writ  was  denied ;  and  the  judgment  entered  upon  the 
denial  was  brought  to  this  court  for  review. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  ordinance  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  the  legislative  authority 
of  that  municipality,  approved  on  the  25th  of  June, 
1883,  is  similar  in  its  main  features  to  the  ordinance 
under  consideration  at  this  term  in  Barbier  v.  Connolly. 
It  differs  in  the  designation  of  the  limits  of  the  district 
of  the  city  and  county  within  which  its  provisions  are 
to  be  enforced,  but  not  otherwise  in  any  essential  par- 
ticular. The  fourth  section  is  identical  in  both.  The 
prohibition  against  labor  on  Sunday  in  this  section  is  not 
involved  here,  as  it  was  not  in  that  case ;  and  the  pro- 
vision for  the  cessation  of  labor  in  the  laundries  within 
certain  prescribed  limits  of  the  city  and  county  during 
certain  hours  of  the  night  is  purely  a  police  regulation, 


which  is,  as  we  there  said,  within  the  competency  of  any 
municipality  possessed  of  the  ordinary  powers  belonging 
to  such  bodies.  Besides,  the  constitution  of  California 
declares  that  "any  county,  city,  town,  or  township  may 
make  and  enforce  within  its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
general  laws."  (Art.  XI,  §  11.)  And  it  is  of  the  utmost 
consequence  in  a  city  subject,  as  San  Francisco  is,  the 
greater  part  of  the  year  to  high  winds,  and  composed 
principally  within  the  city  limits  designated  of  wooden 
buildings,  that  regulations  of  a  strict  character  should 
be  adopted  to  prevent  the  possibility  of  fires.  That  occu- 
pations in  which  continuous  fires  are  necessary  should 
cease  at  certain  hours  of  the  night  would  seem  to  be,  un- 
der such  circumstances,  a  reasonable  regulation  as  a 
measure  of  precaution.  At  any  rate,  of  its  necessity  for 
the  purpose  designated  the  municipal  authorities  are  the 
appropriate  judges.  Their  regulations  in  this  matter  are 
not  subject  to  any  interference  by  the  Federal  tribunals 
unless  they  are  made  the  occasion  for  invading  the  sub- 
stantial rights  of  persons,  and  no  such  invasion  is  caused 
by  the  regulation  in  question.  As  we  said  in  Barbier  v. 
Connolly,  "  the  same  municipal  authority  which  directs  the 
cessation  of  labor  must  necessarily  prescribe  the  limits 
within  which  it  shall  be  enforced,  as  it  does  the  limits 
in  a  city  within  which  wooden  buildings  cannot  be  con- 
structed." No  invidious  discrimination  is  made  against 
any  one  by  the  measures  adopted.  All  persons  engaged 
in  the  same  business  within  the  prescribed  limits  are 
treated  alike  and  subject  to  similar  restrictions. 

There  is  no  force  in  the  objection  that  an  unwarrant- 
able discrimination  is  made  against  persons  engaged  in 
the  laundry  business,  because  persons  in  other  kinds  of 
business  are  not  required  to  cease  from  their  labors 
during  the  same  hours  at  night.  There  may  be  no 
risks  attending  the  business  of  others,  certainly  not  as 


great  as  where  fires  are  constantly  required  to  carry 
them  on.  The  specific  regulations  for  one  kind  of  busi- 
ness, which  may  be  necessary  for  the  protection  of  the 
public,  can  never  be  the  just  ground  of  complaint  because 
like  restrictions  are  not  imposed  upon  other  business  of 
a  different  kind.  The  discriminations  which  are  open  to 
objection  are  those  where  persons  engaged  in  the  same 
business  are  subjected  to  different  restrictions,  or  are  held 
entitled  to  different  privileges  under  the  same  conditions. 
It  is  only  then  that  the  discrimination  can  be  said  to  im- 
pair that  equal  right  which  all  can  claim  in  the  enforce- 
ment of  the  laws. 

But  counsel  in  the  court  below  not  only  objected  to  the 
fourth  section  of  the  ordinance  as  discriminating  between 
those  engaged  in  the  laundry  business  and  those  engaged 
in  other  business,  but  also  as  discriminating  between  dif- 
ferent classes  engaged  in  the  laundry  business  itself.  This 
latter  ground  of  objection  becomes  intelligible  only  by 
reference  to  his  brief,  in  which  we  are  informed  that  the 
laundry  business,  besides  the  washing  and  ironing  of 
clothes,  involves  the  fluting,  polishing,  blueing,  and 
wringing  of  them ;  and  that  these  are  all  different  branches, 
requiring  separate  and  skilled  workmen,  who  are  not 
prohibited  from  working  during  the  hours  of  night.  This 
fluting,  polishing,  blueing,  and  wringing  o'f  clothes,  it 
seems  to  us,  are  incidents  of  the  general  business,  and  are 
embraced  within  its  prohibition.  But  if  not  incidents, 
and  they  are  outside  of  the  prohibition,  it  is  because 
there  is  not  the  danger  from  them  that  would  arise  from 
the  continuous  fires  required  in  washing;  and  it  is  not 
discriminating  legislation  in  any  invidious  sense  that 
branches  of  the  same  business  from  which  danger  is  ap- 
prehended are  prohibited  during  certain  hours  of  the  night, 
whilst  other  branches  involving  no  such  danger  are  per- 
mitted. 

The  objection  that  the  fourth  section  is  void  on  the 


8 

ground  that  it  deprives  a  man  of  the  right  to  work  at  all 
times  is  equally  without  force.  However  broad  the  right 
of  every  one  to  follow  such  calling  and  employ  his  time 
as  he  may  judge  most  conducive  to  his  interests,  it  must 
be  exercised  subject  to  such  general  rules  as  are  adopted 
by  society  for  the  common  welfare.  All  sorts  of  restric- 
tions are  imposed  upon  the  actions  of  men  notwithstand- 
ing the  liberty  which  is  guaranteed  to  each.  It  is  liberty 
regulated  by  just  and  impartial  laws.  Parties,  for  exam- 
ple, are  free  to  make  any  contracts  they  choose  for  a  law- 
ful purpose,  but  society  says  what  contracts  shall  be  in 
writing  and  what  may  be  verbally  made,  and  on  what 
days  they  may  be  executed,  and  how  long  they  may  be 
enforced  if  their  terms  are  not  complied  with.  So,  too, 
with  the  hours  of  labor.  On  few  subjects  has  there  been 
more  regulation.  How  many  hours  shall  constitute  a 
day's  work  in  the  absence  of  contract,  at  what  time  shops 
in  our  cities  shall  close  at  night,  are  constant  subjects  of 
legislation.  Laws  setting  aside  Sunday  as  a  day  of  rest 
are  upheld,  not  from  any  right  of  the  government  to 
legislate  for  the  promotion  of  religious  observances,  but 
from  its  right  to  protect  all  persons  from  the  physical 
and  moral  debasement,  which  comes  from  uninterrupted 
labor.  Such  laws  have  always  been  deemed  beneficent 
and  merciful  laws,  especially  to  the  poor  and  dependent, 
to  the  laborers  in  our  factories  and  workshops,  and  in  the 
heated  rooms  of  our  cities;  and  their  validity  has  been 
sustained  by  the  highest  courts  of  the  States. 

The  principal  objection,  however,  of  the  petitioner  to 
the  ordinance  in  question  is  founded  upon  the  supposed 
hostile  motives  of  the  supervisors  in  passing  it.  The  pe- 
tition alleges  that  it  was  -adopted  owing  to  a  feeling  of 
antipathy  and  hatred  prevailing  in  the  city  and  county 
of  San  Francisco  against  the  subjects  of  the  Emperor  of 
China  resident  therein,  and  for  the  purpose  of  compel- 
ling those  engaged  in  the  laundry  business  to  abandon 


their  lawful  vocation  and  residence  there,  and  not  for  any 
sanitary,  police,  or  other  legitimate  purpose.  There  is 
nothing,  however,  in  the  language  of  the  ordinance,  or  in 
the  record  of  its  enactment,  which  in  any  respect  tends  to 
sustain  this  allegation.  And  the  rule  is  general  with 
reference  to  the  enactments  of  all  legislative  bodies  that 
the  courts  cannot  inquire  into  the  motives  of  the  legisla- 
tors in  passing  them,  except  as  they  may  be  disclosed  on 
the  face  of  the  acts,  or  inferrible  from  their  operation, 
considered  with  reference  to  the  condition  of  the  country 
and  existing  legislation.  The  motives  of  the  legislators, 
considered  as  the  purposes  they  had  in  view,  will  always 
be  presumed  to  be  to  accomplish  that  which  follows  as 
the  natural  and  reasonable  effect  of  their  enactments. 
Their  motives,  considered  as  the  moral  inducements  for 
their  votes,  will  vary  with  the  different  members  of  the 
legislative  body.  The  diverse  character  of  such  motives 
and  the  impossibility  of  penetrating  into  the  hearts  of 
men  and  ascertaining  the  truth,  precludes  all  such  in- 
quiries as  impracticable  and  futile.  And  in  the  present 
case,  even  if  the  motives  of  the  supervisors  were  as  alleged, 
the  ordinance  would  not  be  thereby  changed  from  a  legiti- 
mate police  regulation,  unless  in  its  enforcement  it  is 
made  to  operate  only  against  the  class  mentioned,  and  of 
this  there  is  no  pretence. 

It  follows  that  the  several  questions  certified  must  be 
answered  in  the  negative  and  the  judgment  be  affirmed. 

And  it  is  so  ordered. 


Power  of  the  legislature  of  a  State  to  fix  the  amount  of  damages  beyond 
compensation  to  be  awarded  to  a  party  injured  by  the  gross  negligence 
of  a  railroad  company  to  provide  suitable  fences  and  guards  for  its 
road. 


OPINION 

OF  THE 

UNITED  STATES   SUPREME  COURT 

IN 

Missouri  Pacific  Railway  Co.  vs.  Humes, 

DELIVERED  BY 

MR.    JUSTICK 

At  October  Term,  1885* 


This  case  came  from  the  Supreme  Court  of  Missouri. 
It  was  an  action  against  the  Missouri  Pacific  Railway 
Company,  a  corporation  created  under  the  laws  of  that 
State,  to  recover  in  double  its  value  damages  for  killing  a 
mule,  the  property  of  the  plaintiff  below,  of  the  value  of 
$135.  It  was  brought  in  the  Circuit  Court  of  St.  Louis 
under  a  statute  of  the  State,  which  provided  that  "every 
railroad  corporation  formed  or  to  be  formed  in  this  State, 
and  every  corporation  formed  or  to  be  formed  under  this 
chapter,  or  any  railroad  corporation  running  or  operating 
any  railroad  in  this  State,  shall  erect  and  maintain  lawful 
fences  on  the  sides  of  the  road  where  the  same  passes 
through,  along,  or  adjoining  inclosed  or  cultivated  fields 
or  uninclosed  lands,  with  openings  and  gates  therein  to 
be  hung,  and  have  latches  or  hooks,  so  that  they  may  be 
easily  opened  and  shut  at  all  necessary  farm  crossings  of 
the  road,  for  the  use  of  the  proprietors  or  owners  of  the 
lands  adjoining  such  railroad,  and  also  to  construct  and 

*  Reported  in  115  U.  S.  Reports,  512. 


maintain  cattle  guards,  where  fences  are  required,  suffi- 
cient to  prevent  horses,  cattle,  mules,  and  all  other  ani- 
mals from  getting  on  the  railroad;  and  until  fences, 
openings,  gates,  and  farm  crossings  and  cattle  guards  as 
aforesaid  shall  be  made  and  maintained,  such  corporation 
shall  be  liable  in  double  the  amount  of  all  damages  which 
shall  be  done  by  its  agents,  engines,  or  cars  to  horses, 
cattle,  mules,  or  other  animals  on  said  road,  or  by  reason 
of  any  horses,  cattle,  mules,  or  other  animals  escaping 
from  or  coming  upon  said  lands,  fields,  or  inclosures,  occa- 
sioned in  either  case  by  the  failure  to  construct  or  maintain  such 
fences  or  cattle  guards.  After  such  fences,  gates,  farm  cross- 
ings, and  cattle  guards  shall  be  duly  made  and  main- 
tained, said  corporation  shall  not  be  liable  for  any  such 
damages,  unless  negligently  or  wilfully  done."  (Session 
Laws  of  1875,  p.  131.) 

The  petition  averred  the  incorporation  of  the  defendant 
below,  the  plaintiff  in  error  here;  its  ownership  of  a  rail- 
road running  into  and  through  the  city  of  St.  Louis;  the 
ownership  of  the  mule  by  the  plaintiff  below  on  the  1st 
of  August,  1877,  and  its  value;  the  failure  of  the  com- 
pany to  construct  and  maintain  the  fences,  gates,  and 
cattle  guards  required  by  the  above  statute  at  the  point 
on  the  line  of  the  road  in  the  city  where  it  passed  through, 
along,  and  adjoining  cultivated  fields,  and  that  the  mule 
was  on  that  day  run  over  and  killed  by  the  agents,  en- 
gines, and  cars  of  the  company  on  the  road;  that  the 
killing  was  occasioned  by  the  failure  of  the  company  to 
construct  and  maintain  such  fences,  cattle  guards,  and 
gates,  and  that  the  plaintiff  was  damaged  thereby  in  the 
sum  of  $135.  He  therefore  prayed  judgment  for  $270 
and  costs. 

The  defendant  answered  the  petition,  denying  generally 
all  its  material  allegations;  and  averring,  as  a  further  de- 
fence, that  such  injuries  or  damages  as  were  sustained  by 
the  plaintiff  were  caused  by  his  own  careless,  negligent, 
and  unlawful  acts  directly  contributing  thereto. 


The' plaintiff,  in  reply,  traversed  the  averments  of  this 
second  defence. 

The  action  was  tried  by  the  court  without  a  jury  by 
stipulation  of  the  parties.  The  allegations  of  the  petition 
were  established,  and  the  court  found  the  issues  in  favor 
of  the  plaintiff,  and  assessed  his  damages  at  $135. 
Thereupon,  on  his  motion,  the  damages  were  doubled, 
and  judgment  was  rendered  in  his  favor  for  $270  and 
costs. 

On  the  trial  objections  were  taken  by  the  defendant  to 
the  admission  of  evidence  on  the  part  of  the  plaintiff,  and 
also,  in  various  stages  of  its  progress,  to  the  prosecution 
of  the  action,  and  to  the  entry  of  judgment  against  the 
company,  on  the  ground  that  the  statute  upon  which  the 
action  is  brought  is  in  violation  of  and  in  conflict  with : 

1st.  Section  1,  article  14,  of  the  Constitution  of  the 
United  States,  in  that  it  was  depriving  the  defendant  of 
its  property,  so  far  as  it  exceeded  the  value  of  the  stobk 
killed  or  injured,  without  due  process  of  law,  and  in  that 
it  denied  to  the  defendant  the  equal  protection  of  the  laws. 

2d.  Section  20,  article  2,  of  the  constitution  of  the  State 
of  Missouri,  in  that  it  was  taking  the  private  property  of 
the  defendant  against  its  consent  for  the  private  use  and 
benefit  of  the  plaintiff,  so  far  as  the  amount  claimed  by 
plaintiff  exceeded  the  value  of  the  stock  killed  or  injured, 
and  was  so  far  taking  and  appropriating,  without  due 
process  of  law,  the  property  of  the  defendant  to  the  use  of 
the  plaintiff,  which  use  was  private  within  the  meaning  of 
said  provision. 

3d.  Section  30,  article  2,  of  the  constitution  of  the  State 
of  Missouri,  in  that,  so  far  as  plaintiff  sought  to  recover 
in  excess  of  the  value  of  the  stock  killed  or  injured,  it  was 
depriving  the  defendant  of  its  property  without  due  pro- 
cess of  law,  and  against  the  law  of  the  land. 

4th.  Section  53,  article  4,  of  the  constitution  of  the  State 
of  Missouri,  in  that  it  was  granting  to  a  class  of  persons, 


of  which  plaintiff  was  one,  a  special  and  exclusive  right, 
privilege,  and  immunity. 

5th.  Section  7,  article  11,  of  the  constitution  of  the  State 
of  Missouri,  in  that  it  was  giving  the  clear  proceeds  of  the 
penalty,  to  wit,  the  amount  over  and  above  the  value  of 
the  stock  killed  or  injured,  to  the  plaintiff,  and  not  to  the 
school  fund,  as  provided  by  said  section,  and  that  the 
legislature  had  provided  no  remedy,  or  party  plaintiff,  for 
the  recovery  of  such  penalty  for  said  school  fund. 

But  the  court  overruled  the  objections  in  each  instance, 
as  they  were  made,  and  the  defendant  below  excepted  to 
the  rulings.  A  motion  for  a  new  trial,  and  also  in  arrest 
of  judgment,  was  made  on  similar  grounds,  and  was  dis- 
posed of  in  the  same  way  against  the  exception  of  the  de- 
fendant. 

The  case  being  taken  to  the  Court  of  Appeals  of  St. 
Louis,  the  judgment  was  there  affirmed  pro  forma  with- 
out prejudice  to  either  party  in  the  appellate  court,  both 
parties  waiving  any  error  in  such  affirmance.  The  case 
was  then  carried  to  the  Supreme  Court  of  the  State,  where 
the  judgment  of  the  lower  court  was  affirmed  after  full 
consideration  and  argument;  and  thereupon  this  writ  of 
error  was  brought. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  ruling  below  on  the  objections  to  the  validity  of  the 
statute  af  Missiouri,  so  far  as  they  are  founded  on  its  as- 
serted conflict  with  the  constitution  of  that  State,  is  not 
open  to  review  here.  As  the  case  comes  from  a  State 
court  our  jurisdiction  is  limited  to  the  objection  that  the 
statute  violates  the  first  section  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  in  that 
it  deprives  the  defendant  of  property  without  due  process 
of  law,  so  far  as  it  allows  a  recovery  of  damages  for  stock 
killed  or  injured  in  excess  of  its  value,  and  also  in  that 
it  denies  to  the  defendant  the  equal  protection  of  the  laws. 


That  section,  in  declaring  that  no  State  shall  "deprive 
any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,"  differs  from  similar  clauses  in  the  constitu- 
tion of  every  State  only  in  that  they  apply  merely  to  the 
State  authorities.  The  same  meaning,  however,  must  be 
given  to  the  words  "  due  process  of  law "  found  in  all  of 
them. 

It  would  be  difficult  and  perhaps  impossible  to  give  to 
those  words  a  definition  at  once  accurate  and  broad 
enough  to  cover  every  case.  This  difficulty,  and  perhaps 
impossibility,  was  referred  to  by  Mr.  Justice  Miller,  in 
Davidson  v.  New  Orleans,  (96  U.  S.  97,)  where  the  opinion 
was  expressed  that  it  is  wiser  to  ascertain  their  intent  and 
application  by  the  "gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  decisions  may 
be  founded."  (p.  104.) 

In  England  the  requirement  of  due  process  of  law,  in 
cases  where  life,  liberty,  and  property  were  affected,  was 
originally  designed  to  secure  the'subject  against  the  arbi- 
trary action  of  the  Crown,  and  to  place  him  under  the 
protection  of  the  law.  The  words  were  held  to  be  the 
equivalent  of  "  law  of  the  land."  And  a  similar  purpose 
must  be  ascribed  to  them  when  applied  to  a  legislative 
body  in  this  country;  that  is,  that  they  are  intended,  in 
addition  to  other  guaranties  of  private  rights,  to  give  in- 
creased security  against  the  arbitrary  deprivation  of  life 
or  liberty,  and  the  arbitrary  spoliation  of  property.  But, 
from  the  number  of  instances  in  which  these  words  are 
invoked  to  set  aside  the  legislation  of  the  States,  there  is 
abundant  evidence,  as  observed  by  Mr.  Justice  Miller  in 
the  case  referred  to,  "that  there  exists  some  strange  mis- 
conception of  the  scope  of  this  provision  as  found  in  the 
Fourteenth  Amendment."  It  seems,  as  he  states,  to  be 
looked  upon  "as  a  means  of  bringing  to  the  test  of  the 
decision  of  this  court  the  abstract  opinio»#:-of  every  un- 
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successful  litigant  in  a  State  court  of  the  justice  of  the 
decision  against  him  and  of  the  merits  of  the  legislation 
on  which  such  a  decision  may  be  founded."  This  lan- 
guage was  used  in  1877,  and  now,  after  the  lapse  of  eight 
years,  it  may  be  repeated  with  an  expression  of  increased 
surprise  at  the  continued  misconception  of  the  purpose  of 
the  provision. 

If  the  laws  enacted  by  a  State  be  within  the  legitimate 
sphere  of  legislative  power,  and  their  enforcement  be  at- 
tended with  the  observance  of  those  general  rules  which 
our  system  of  jurisprudence  prescribes  for  the  security 
of  private  rights,  the  harshness,  injustice,  and  oppressive 
character  of  such  laws  will  not  invalidate  them  as  affect- 
ing life,  liberty,  or  property  without  due  process  of  law. 
Within  the  present  century  the  punishment  of  death  or  long 
imprisonment  was  inflicted  in  England  for  many  offences 
which  are  not  now  visited  with  any  severer  penalty  than 
a  fine  or  a  short  confinement,  yet  no  one  has  ever  pre- 
tended that  life  or  liberty  was  taken  thereby  without  due 
process  of  law.  And  it  often  happens  that  heavy  and 
oppressive  burdens  are  imposed  by  statute  upon  residents 
of  cities  and  counties,  not  merely  to  meet  the  necessary  ex- 
penses of  government,  but  for  buildings  and  improve- 
ments of  doubtful  advantage,  which  sometimes,  as  in 
changing  the  grade  of  streets  seriously  depreciates  the 
value  of  property.  Yet,  if  no  rule  of  justice  is  violated 
in  the  provisions  for  the  enforcement  of  such  a  statute,  its 
operation,  in  lessening  the  value  of  the  property  affected, 
does  not  bring  it  under  the  objection  of  depriving  a 
person  of  property  without  due  process  of  law.  It  is 
hardly  necessary  to  say  that  the  hardship,  impolicy,  or  in- 
justice of  State  laws  is  not  necessarily  an  objection  to 
their  constitutional  validity ;  and  that  the  remedy  for  evils 
of  that  character  is  to  be  sought  from  State  legislatures. 
Our  jurisdiction  cannot  be  invoked  unless  some  right 
claimed  under  the  Constitution,  laws,  or  treaties  of  the 


United  States  is  invaded.  This  court  is  not  a  harbor 
where  refuge  can  be  found  from  every  act  of  ill-advised 
and  oppressive  State  legislation. 

It  is  the  duty  of  every  State  to  provide,  in  the  adminis- 
tration of  justice,  for  the  redress  of  private  wrongs;  yet 
the  damages  which  should  be  awarded  to  the  injured  party 
are  not  always  "readily  ascertainable.  They  are  in  many 
cases  a  matter  of  conjectural  estimate,  in  relation  to  which 
there  may  be  great  differences  of  opinion.  The  general 
rule  undoubtedly  is  that  they  should  be  precisely  com- 
mensurate with  the  injury.  Yet  in  England  and  in  this 
country,  they  have  been  allowed  in  excess  of  compensa- 
tion, whenever  malice,  gross  neglect,  or  oppression  has 
caused  or  accompanied  the  commission  of  the  injury  com- 
plained of.  "The  law,"  says  Sedgwick  in  his  excellent 
treatise  on  Damages,  "  perm  its  the  jury  to  give  what  it 
terms  punitory,  vindictive,  or  exemplary  damages;  in 
other  words,  blends  together  the  interests  of  society  and 
of  the  aggrieved  individual,  and  gives  damages,  not  only 
to  recompense  the  sufferer  but  to  punish  the  offender." 
The  discretion  of  the  jury  in  such  cases  is  not  controlled 
by  any  very  definite  rules;  yet  the  wisdom  of  allowing 
such  additional  damages  to  be  given  is  attested  by  the 
long  continuance  of  the  practice.  "  We  are  aware,"  said 
Mr.  Justice  Grier,  in  Day  v.  Woodworth,  (13  How.  362,) 
speaking  for  this  court, "  that  the  propriety  of  this  doctrine 
has  been  questioned  by  some  writers;  but  if  repeated  judi- 
cial decisions  for  more  than  a  century  are  to  be  received 
as  the  best  exposition  of  what  the  law  is,  the  question  will 
not  admit  of  argument.  By  the  common  as  well  as  by 
statute  law,  men  are  often  punished  for  aggravated  mis- 
conduct or  lawless  acts  by  means  of  a  civil  action,  and  the 
damages,  inflicted  by  way  of  penalty  or  punishment,  given 
to  the  party  injured."  (p.  371.)  See  also  Milwaukee  & 
Si.  Paul  Railway  Co.  v.  Arms,  (91  U.  S.  489.) 

For  injuries  resulting  from  a  neglect  of  duties,  in  the 
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discharge  of  which  the  public  is  interested,  juries  are  also 
permitted  to  assess  exemplary  damages.  These  may  per- 
haps be  considered  as  falling  under  the  head  of  cases  of 
gross  negligence,  for  any  neglect  of  duties  imposed  for 
the  protection  of  life  or  property  is  culpable,  and  deserves 
punishment. 

The  law  of  Missouri,  in  requiring  railroad  corporations 
to  erect  fences  where  their  roads  pass  through,  along,  or 
adjoining  inclosed  or  cultivated  fields  or  uninclosed  lands, 
with  openings  or  gates  at  farm  crossings,  and  to  construct 
and  maintain  cattle  guards,  where  fences  are  required, 
sufficient  to  keep  horses,  cattle,  and  other  animals  from 
going  on  the  roads,  imposes  a  duty  in  the  performance  of 
which  the  public  is  largely  interested.  Authority  for  ex- 
acting it  is  found  in  the  general  police  power  of  the  State 
to  provide  against  accidents  to  life  and  property  in  any 
business  or  employment,  whether  under  the  charge  of 
private  persons  or  of  corporations.  Under  this  power  the 
State,  or  the  municipality  exercising  a  delegated  authority, 
prescribes  the  mariner  in  which  buildings  in  cities  shall 
be  constructed,  and  the  thickness  and  height  of  their 
walls;  excludes  the  use  of  all  inflammable  materials,  for- 
bids the  storage  therein  of  powder,  nitro-glycerine,  and 
other  explosive  substances,  and  compels  the  removal  of 
decayed  vegetable  and  animal  matter,  which  would  other- 
wise infect  the  air  and  engender  disease.  In  few  instances 
could  the  power  be  more  wisely  or  beneficently  exer- 
cised than  in  compelling  railroad  corporations  to  inclose 
their  roads  with  fences  having  gates  at  crossings  and  cattle 
guards.  The  speed  and  momentum  of  the  locomotive 
render  such  protection  against  accident  in  thickly  settled 
portions  of  the  country  absolutely  essential.  The  omission 
to  erect  and  maintain  such  fences  and  cattle  guards  in  the 
face  of  the  law  would  justly  be  deemed  gross  negligence,  and 
if,  in  such  cases,  where  injuries  to  property  are  committed, 
something  beyond  compensatory  damages  may  be  awarded 
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to  the  owner  by  way  of  punishment  for  the  company's  neg- 
ligence, the  legislature  may  fix  the  amount  or  prescribe 
the  limit  within  which  the  jury  may  exercise  their  discre- 
tion. The  additional  damages  being  by  way  of  punishment, 
it  is  clear  that  the  amount  may  be  thus  fixed ;  and  it  is  not 
a  valid  objection  that  the  sufferer  instead  of  the  State  re- 
ceives them.  That  is  a  matter  on  which  the  company 
has  nothing  to  say.  And  there  can  be  no  rational  ground 
for  contending  that  the  statute  deprives  it  of  property 
without  due  process  of  law.  The  statute  only  fixes  the 
amount  of  the  penalty  in  damages  proportionate  to  the 
injury  inflicted.  In  actions  for  the  injury  the  company 
is  afforded  every  facility  for  presenting  its  defence.  The 
power  of  the  State  to  impose  fines  and  penalties  for  a  vio- 
lation of  its  statutory  requirements  is  coeval  with  govern- 
ment; and  the  mode  in  which  they  shall  be  enforced, 
whether  at  the  suit  of  a  private  party,  or  at  the  suit  of  the 
public,  and  what  disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative  discretion. 
The  statutes  of  nearly  every  State  of  the  Union  provide 
for  the  increase  of  damages  where  the  injury  complained 
of  results  from  the  neglect  of  duties  imposed  for  the  better 
security  of  life  and  property,  and  make  that  increase  in 
many  cases  double,  in  some  cases  treble,  and  even  quad- 
ruple the  actual  damages.  And  experience  favors  this 
legislation  as  the  most  efficient  mode  of  preventing,  with 
the  least  inconvenience,  the  commission  of  injuries.  The 
decisions  of  the  highest  courts  have  affirmed  the  validity 
of  such  legislation.  The  injury  actually  received  is  often 
so  small  that  in  many  cases  no  effort  would  be  made  by 
the  sufferer  to  obtain  redress,  if  the  private  interest  were 
not  supported  by  the  imposition  of  punitive  damages. 

The  objection  that  the  statute  of  Missouri  violates  the 
clause  of  the  Fourteenth  Amendment,  which  prohibits  a 
State  to  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  is  as  untenable  as  that  which 
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we  have  considered.  The  statute  makes  no  discrimina- 
tion against  any  railroad  company  in  its  requirements. 
Each  company  is  subject  to  the  same  liability,  and  from 
each  the  same  security,  by  the  erection  of  fences,  gates, 
and  cattle  guards,  is  exacted,  when  its  road  passes  through, 
along,  or  adjoining  inclosed  or  cultivated  fields  or  unin- 
closed  lands.  There  is  no  evasion  of  the  rule  of  eqality 
where  all  companies  are  subjected  to  the  same  duties  and 
liabilities  under  similar  circumstances.  See  on  this  point, 
Barbier  v.  Connolly,  (113  U.  S.  27,)  and  Soon  Hing  v.  Crow- 
ley,  (113  U.  S.  703.)  Judgment  affirmed. 
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A  statute  of  a  State  which  provides  that  in  capital  cases,  in  cities  having 
a  population  of  over  100,000  inhabitants,  the  State  shall  be  allowed 
fifteen  peremptory  challenges  to  jurors,  while  elsewhere  in  the  State 
it  is  allowed  in  such  cases  only  eight  peremptory  challenges,  does  not 
deny  to  a  person  accused  and  tried  for  murder  in  a  city  containing 
over  100,000  inhabitants  the  equal  protection  of  the  laws  enjoined 
by  the  Fourteenth  Amendment  to  the  Constitution ;  and  there  was 
no  error  in  refusing  to  limit  the  State's  peremptory  challenges  to 
eight. 


OPINION 

OF  THE 

UNITED  STATES   SUPREME  COURT 

IN 


DELIVERED  BY 

MR.    JUSTICE 

At  October  Term,  1886* 

The  case  is  stated  in  the  opinion  of  the  court. 
Mr.  Justice  FIELD  delivered  the  opinion. 

The  Revised  Statutes  of  Missouri  provide  that,  in  all 
capital  cases,  except  in  cities  having  a  population  of  over 
100,000  inhabitants,  the  State  shall  be  allowed  eight  per- 
emptory challenges  to  jurors,  and,  in  such  cities,  shall  be 
allowed  fifteen.  (Rev.  Stat.  Missouri,  1879,  §§  1900, 1902.) 

The  plaintiff  in  error,  John  Hayes,  was  indicted  in  the 
criminal  court  of  St.  Louis,  a  city  of  over  100,000  inhabi- 
tants, by  its  grand  jury,  for  the  crime  of  murder  in  shoot- 
ing and  killing  one  Mueller,  in  that  city,  on  the  26th  of 
August,  1881 ;  and  was  tried  in  April,  1882,  and  convicted 

*  Reported  in  120  U.  S.  Reports,  68. 


of  murder  in  the  first  degree.  A  new  trial  having  been 
obtained  from  the  Supreme  Court  of  the  State,  he  was 
again  tried  in  January,  1885,  and  convicted,  as  on  the 
first  trial,  of  murder  in  the  first  degree.  Judgment  of 
death  followed.  On  appeal  to  the  Supreme  Court  of  the 
State,  the  judgment  was  affirmed,  and  the  case  is  brought 
before  us  on  error,  upon  the  single  ground  that — by  the 
law  of  Missouri  providing  that,  in  capital  cases,  in  cities 
having  a  population  of  over  100,000  inhabitants,  the  State 
shall  be  allowed  fifteen  peremptory  challenges  to  jurors, 
whilst  elsewhere  in  Missouri  the  State  is  allowed  in  such 
cases  only  eight  peremptory  challenges — the  accused  is 
denied  the  equal  protection  of  the  laws  enjoined  by  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States.  When  the  jurors  were  summoned  for  the  trial, 
and  before  any  peremptory  challenges  were  made  by  the 
State,  the  accused  moved  the  court  to  limit  the  State's 
peremptory  challenges  to  eight,  objecting  to  its  being 
allowed  more  than  that  number.  But  the  motion  was 
overruled,  and  the  accused  excepted.  And,  on  the  trial, 
against  his  protest  and  objection,  the  State  challenged, 
peremptorily,  fifteen  of  the  forty -seven  qualified  jurors. 

The  constitution  of  Missouri,  and,  indeed,  every  State 
of  the  Union,  guarantees  to  all  persons  accused  of  a  capital 
offence,  or  a  felony  of  a  lower  grade,  the  right  to  a  trial 
by  an  impartial  jury,  selected  from  the  county  or  city 
where  the  offence  is  alleged  to  have  been  committed;  and 
this  implies  that  the  jurors  shall  be  free  from  all  bias  for 
or  against  the  accused.  In  providing  such  a  body  of 
jurors  the  State  affords  the  surest  means  of  protecting  the 
accused  against  an  unjust  conviction,  and  at  the  same 
time  of  enforcing  the  laws  against  offenders  meriting 
punishment.  To  secure  such  a  body  numerous  legislative 
directions  are  necessary,  prescribing  the  class  from  which 
the  jurors  are  to  be  taken,  whether  from  voters,  taxpayers, 
and  freeholders,  or  from  the  mass  of  the  population  in- 


discriminately ;  the  number  to  be  summoned  from  whom 
the  trial  jurors  are  to  be  selected;  the  manner  in  which 
their  selection  is  to  be  made;  the  objections  that  may  be 
offered  to  those  returned,  and  how  such  objection  shall 
be  presented,  considered,  and  disposed  of;  the  oath  to  be 
administered  to  those  selected;  the  custody  in  which  they 
shall  be  kept  during  the  progress  of  the  trial;  the  form 
and  presentation  of  their  verdict;  and  many  other  par- 
ticulars. All  these,  it  may  be  said  in  general,  are  matters 
of  legislative  discretion.  But  to  prescribe  whatever  will 
tend  to  secure  the  impartiality  of  jurors  in  criminal  cases 
is  not  only  within  the  competency  of  the  legislature,  but 
is  among  its  highest  duties.  It  is  to  be  remembered  that 
such  impartiality  requires  not  only  freedom  from  any 
bias  against  the  accused,  but  also  from  any  prejudice 
against  his  prosecution.  Between  him  and  the  State  the 
scales  are  to  be  evenly  held. 

Experience  has  shown  that  one  of  the  most  effective 
means  to  free  the  jury-box  from  men  unfit  to  be  there  is 
the  exercise  of  the  peremptory  challenge.  The  public 
prosecutor  may  have  the  strongest  reasons  to  distrust  the 
character  of  a  juror  offered,  from  his  habits  and  associa- 
tions, and  yet  find  it  difficult  to  formulate  and  sustain  a 
legal  objection  to  him.  In  such  cases  the  peremptory 
challenge  is  a  protection  against  his  being  accepted. 

The  number  of  such  challenges  must  necessarily  de- 
pend upon  the  discretion  of  the  legislature,  and  may  vary 
according  to  the  condition  of  different  communities,  and 
the  difficulties  in  them  of  securing  intelligent  and  im- 
partial jurors.  The  whole  matter  is  under  its  control. 
(Stokes  v.  People,  53  N.  Y.  164;  Walter  v.  People,  32  N.  Y. 
147,  159;  Commonwealth  v.  Dorsey,  103  Mass.  412,  418.) 

Originally,  by  the  common  law,  the  Crown  could  chal- 
lenge peremptorily  without  limitation  as  to  number.  By 
act  of  Parliament  passed  in  the  time  of  Edward  the  First, 
the  right  to  challenge  was  restricted  to  challenges  for 


cause.  But,  by  a  rule  of  court,  the  Crown  was  not  obliged 
to  show  cause  until  the  whole  panel  was  called.  Those 
not  accepted  on  the  call  were  directed  to  stand  aside.  If, 
when  the  panel  was  gone  through,  a  full  jury  was  obtained, 
it  was  taken  for  the  trial.  If,  however,  a  full  jury  was 
not  obtained,  the  Crown  was  required  to  show  cause  against 
the  jurors  who  had  been  directed  to  stand  aside;  and,  if 
no  sufficient  cause  was  shown,  the  jury  was  completed 
from  them. 

In  this  country  the  power  of  the  legislature  of  a  State  to 
prescribe  the  number  of  peremptory  challenges  is  limited 
only  by  the  necessity  of  having  an  impartial  jury.  In 
our  large  cities  there  is  such  a  mixed  population,  there  is 
such  a  tendency  of  the  criminal  classes  to  resort  to  them, 
and  such  an  unfortunate  disposition  on  the  part  of  busi- 
ness men  to  escape  from  jury  duty,  that  it  requires  special 
care  on  the  part  of  the  government  to  secure  there  com- 
petent and  impartial  jurors.  And  to  that  end  it  may  be 
a  wise  proceeding  on  the  part  of  the  legislature  to  enlarge 
the  number  of  peremptory  challenges  in  criminal  cases 
tried  in  those  cities.  The  accused  cannot  complain  if  he 
is  still  tried  by  an  impartial  jury.  He  can  demand  noth- 
ing more.  (Northern  Pacific  Railroad  v.  Herbert,  116  U.  S. 
642.)  The  right  to  challenge  is  the  right  to  reject,  not  to 
select  a  juror.  If  from  those  who  remain,  an  impartial 
jury  is  obtained,  the  constitutional  right  of  the  accused  is 
maintained.  In  this  case  it  is  not  even  suggested  that 
the  jury  by  which  the  accused  was  tried  was  not  a  com- 
petent and  impartial  one.  He  was  allowed  twenty  per- 
emptory challenges,  and  it  does  not  appear  that  he  ex- 
hausted them. 

The  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States  does  not  prohibit  legislation  which  is  limited 
either  in  the  objects  to  which  it  is  directed,  or  by  the 
territory  within  which  it  is  to  operate.  It  merely  requires 
that  all  persons  subjected  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and  conditions, 


both  in  the  privileges  conferred  and  in  the  liabilities  im- 
posed. As  we  said  in  Barbier  v.  Connolly,  speaking  of 
the  Fourteenth  Amendment:  "Class  legislation,  discrim- 
inating against  some  and  favoring  others,  is  prohibited ; 
but  legislation  which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere  of  its 
operation  it  affects  alike  all  persons  similarly  situated,  is 
not  within  the  amendment."  (113  U.  S.  27,  32.) 

In  Missouri  v.  Lewis,  (101  U.  S.  22,)  it  was  held  that  the 
last  clause  of  the  amendment  as  to  the  equal  protection 
of  the  laws  was  not  violated  by  any  diversity  in  the  ju- 
risdiction of  the  several  courts  which  the  State  might 
establish,  as  to  subject-matter,  amount,  or  finality  of  their 
decisions,  if  all  persons  within  the  territorial  limits  of 
their  respective  jurisdictions  have  an  equal  right  in  like 
cases  and  under  like  circumstances  to  resort  to  them  for 
redress;  that  the  State  has  the  right  to  make  political 
subdivisions  of  its  territory  for  municipal  purposes,  and 
to  regulate  their  local  government;  and  that,  as  respects 
the  administration  of  justice,  it  may  establish  one  system 
of  courts  for  cities  and  another  for  rural  districts.  And 
we  may  add,  that  the  systems  of  procedure  in  them  may 
be  different  without  violating  any  provision  of  the  Four- 
teenth Amendment. 

Allowing  the  State  fifteen  peremptory  challenges  in 
capital  cases,  tried  in  cities  containing  a  population  of 
over  100,000  inhabitants,  is  simply  providing  against  the 
difficulty  of  securing,  in  such  cases,  an  impartial  jury  in 
cities  of  that  size,  which  does  not  exist  in  other  portions 
of  the  State.  So  far  from  defeating,  it  may  furnish  the 
necessary  means  of  giving  that  equal  protection  of  its  laws 
to  all  persons,  which  that  amendment  declares  shall  not 
be  denied  to  any  one  within  its  jurisdiction. 

We  see  nothing  in  the  legislation  of  Missouri  which  is 
repugnant  to  that  amendment. 

The  judgment  of  the  Supreme  Court  of  that  State,  there- 
fore, is  Affirmed. 


The  Fourteenth  Amendment  to  the  Constitution  does  not  limit  the  sub- 
jects in  relation  to  which  the  police  power  of  the  State  may  be  exer- 
cised for  the  protection  of  its  citizens.  Corporations  are  persons 
within  the  meaning  of  the  clauses  in  the  Fourteenth  Amendment 
relating  to  the  deprivation  of  property  and  the  equal  protection  of 
the  laws. 
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IN 

Minneapolis  &  St,  Louis  Kailway  Co,  vs.  Beckwith, 

DELIVERED   BY 

MR.    JUSTICE     KIKLD, 

At  its  October  Term,  1888* 


The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  from  the  Circuit  Court  of 
Kossuth  County,  Iowa,  the  highest  court  of  that  State  in 
which  the  controversy  between  the  parties  could  be  deter- 
mined. (Rev.  Stat.  §  709.)  It  was  an  action  for  the  value 
of  three  hogs,  run  over  and  killed  by  the  engine  and  cars 
of  the  Minneapolis  and  St.  Louis  Railway  Company,  a  cor- 
poration existing  under  the  laws  of  Minnesota  and  Iowa,  and 
operating  a  railroad  in  the  latter  State.  The  killing  was  at 
a  point  where  the  defendant  had  the  right  to  fence  its  road. 
The  action  was  brought  before  a  justice  of  the  peace  of 
Kossuth  County.  Proof  having  been  made  of  the  killing 
of  the  animals  and  of  their  value,  and  that  notice  of  the 
fact,  with  affidavit  of  the  injury,  had  been  served  upon 

*  Reported  in  129  U.  S.  Reports,  26. 


an  officer  of  the  company  in  the  county  where  the  injury 
was  committed,  more  than  thirty  days  before  the  com- 
mencement of  the  action,  the  justice  gave  judgment  for 
the  plaintiff  against  the  company  for  twenty -four  dollars, 
double  the  proved  value  of  the  animals.  The  case  was 
then  removed  to  the  Circuit  Court  of  Kossuth  County, 
where  the  judgment  was  affirmed.  To  review  this  latter 
judgment  the  case  is  brought  here  on  writ  of  error. 

The  judgment  rendered  by  the  justice  was  authorized 
by  §  1289  of  the  Code  of  Iowa,  which  is  as  follows: 

"  Any  corporation  operating  a  railway  that  fails  to  fence 
the  same  against  live  stock  running  at  large  at  all  points 
where  such  right  to  fence  exists  shall  be  liable  to  the 
owner  of  any  such  stock  injured  or  killed  by  reason  of 
the  want  of  such  fence  for  the  value  of  the  property  or 
damage  caused,  unless  the  same  was  occasioned  by  the 
wilful  act  of  the  owner  or  his  agent.  And  in  order  to  re- 
cover it  shall  only  be  necessary  for  the  owner  to  prove 
the  injury  or  destruction  of  his  property;  and  if  such 
corporation  neglects  to  pay  the  value  of,  or  damage  done 
to,  such  stock  within  thirty  days  after  notice  in  writing, 
accompanied  by  an  affidavit  of  such  injury  or  destruc- 
tion, has  been  served  on  any  officer,  station,  or  ticket 
agent  employed  in  the  management  of  the  business  of 
the  corporation  in  the  county  where  the  injury  com- 
plained of  was  committed,  such  owner  shall  be  entitled 
to  recover  double  the  value  of  the  stock  killed  or  dam- 
ages caused  thereto." 

The  validity  of  this  law  was  assailed  in  the  State  court, 
and  is  assailed  here,  as  being  in  conflict  with  the  first 
section  of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  in  that  it  deprives  the  railway  com- 
pany of  property,  without  due  process  of  law,  so  far  as  it 
allows  a  recovery  of  double  the  value  of  the  animals 
killed  by  its  trains ;  and  in  that  it  denies  to  the  company 
the  equal  protection  of  the  laws  by  subjecting  it  to  a 
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different  liability  for  injuries  committed  by  it  from  that 
to  which  all  other  persons  are  subjected. 

It  is  contended  by  counsel,  as  the  basis  of  his  argument, 
and  we  admit  the  soundness  of  his  position,  that  corpor- 
ations are  persons  within  the  meaning  of  the  clause  in 
question.  It  was  so  held  in  Santa  Clara  County  v.  Southern 
Pacific  Railroad  Co.,  (118  U.  S.  394,  396,)  and  the  doctrine 
was  reasserted  in  Pembina  Mining  Company  v.  Pennsylvania, 
(125  U.  S.  181,  189.)  We  admit  also,  as  contended  by 
him,  that  corporations  can  invoke  the  benefits  of  provis- 
ions of  the  Constitution  and  laws  which  guarantee  to 
persons  the  enjoyment  of  property,  or  afford  to  them  the 
means  for  its  protection,  or  prohibit  legislation  injuri- 
ously affecting  it. 

We  will  consider  the  objections  of  the  railway  company 
in  the  reverse  order  in  which  they  are  stated  by  counseL 
And  first,  as  to  the  alleged  conflict  of  the  law  of  Iowa  with 
the  clause  of  the  Fourteenth  Amendment  ordaining  that 
no  State  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  That  clause  does  un- 
doubtedly prohibit  discriminating  and  partial  legislation 
by  any  State  in  favor  of  particular  persons  as  against 
others  in  like  condition.  Equality  of  protection  implies 
not  merely  equal  accessibility  to  the  courts  for  the  pre- 
vention or  redress  of  wrongs  and  the  enforcement  of 
rights,  but  equal  exemption  with  others  in  like  condition 
from  charges  and  liabilities  of  every  kind.  But  the  clause 
does  not  limit,  nor  was  it  designed  to  limit,  the  subjects 
upon  which  the  police  power  of  the  State  may  be  exerted, 
The  State  can  now,  as  before,  prescribe  regulations  for  the 
health,  good  order,  and  safety  of  society,  and  adopt  such 
measures  as  will  advance  its  interests  and  prosperity. 
And  to  accomplish  this  end  special  legislation  must  be 
retorted  to  in  numerous  cases,  providing  against  accidents, 
disease,  and  danger,  in  the  varied  forms  in  which  they 
may  come.  The  nature  and  extent  of  such  legislation  will 


necessarily  depend  upon  the  judgment  of  the  legislature 
as  to  the  security  needed  by  society.  When  the  calling, 
profession,  or  business  of  parties  is  unattended  with 
danger  to  others,  little  legislation  will  be  necessary  re- 
specting it.  Thus,  in  the  purchase  and  sale  of  most 
articles  of  general  use,  persons  may  be  left  to  exercise 
their  own  good  sense  and  judgment;  but  when  the  calling 
or  profession  or  business  is  attended  with  danger,  or  re- 
quires a  certain  degree  of  scientific  knowledge  upon 
which  others  must  rely,  then  legislation  properly  steps  in 
to  impose  conditions  upon  its  exercise.  Thus,  if  one  is 
engaged  in  the  manufacture  or  sale  of  explosive  or  in- 
flammable articles,  or  in  the  preparation  or  sale  of  medi- 
cinal drugs,  legislation,  for  the  security  of  society  may 
prescribe  the  terms  on  which  he  will  be  permitted  to 
carry  on  the  business,  and  the  liabilities  he  will  incur 
from  neglect  of  them.  The  concluding  clause  of  the  first 
section  of  the  Fourteenth  Amendment  simply  requires 
that  such  legislation  shall  treat  alike  all  persons  brought 
under  subjection  to  it.  The  equal  protection  of  the  law 
is  afforded  when  this  is  accomplished.  Such  has  been 
the  ruling  of  this  court  in  numerous  instances  where  that 
clause  has  been  invoked  against  legislation  supposed  to 
be  in  conflict  with  it.  Thus  in  Barbier  v.  Connolly,  (113 
U.  S.  27,  32,)  it  was  objected  that  a  municipal  ordinance 
of  San  Francisco,  prohibiting  washing  and  ironing  in 
public  laundries,  within  certain  designated  limits  of  the 
city,  between  the  hours  of  ten  at  night  and  six  in  the 
morning,  was  in  conflict  with  that  amendment,  in  that  it 
discriminated  between  laborers  engaged  in  the  laundr}^ 
business  and  those  engaged  in  other  kinds  of  business, 
and  between  laborers  employed  within  the  designated 
limits  and  those  without  them.  But  the  court  held  that 
the  provision  was  merely  a  police  regulation;  that  it 
might  be  a  necessary  measure  of  protection  in  a  city  com- 
posed largely  of  wooden  buildings  like  San  Francisco, 


that  occupations  in  which  fires  are  constantly  required 
should  cease  during  certain  hours  of  night,  and  of  the 
necessity  of  such  a  regulation  that  municipal  body  was 
the  exclusive  judge;  that  the  same  authority  which  di- 
rects the  cessation  of  labor  must  necessarily  prescribe  the 
limits  within  which  it  shall  be  enforced,  as  it  does  the 
limits  within  which  wooden  buildings  must  not  be  con- 
structed; and  that  restrictions  of  this  kind,  though  neces- 
sarily special  in  character,  do  not  furnish  ground  of  com- 
plaint if  they  operate  alike  upon  all  persons  or  property 
under  the  same  circumstances  and  conditions.  "Class 
legislation,"  said  the  court,  "discriminating  against  some 
and  favoring  others,  is  prohibited,  but  legislation  which, 
in  carrying  out  a  public  purpose,  is  limited  in  its  appli- 
cation, if  within  the  sphere  of  its  operations  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the 
amendment." 

In  Soon  Ring  v.  Crowley,  (113  U.  S.  703, 709,)  an  objection 
was  taken  to  a  similar  ordinance  of  San  Francisco,  that 
it  made  an  unwarrantable  discrimination  against  persons 
engaged  in  the  laundry  business,  because  persons  in  other 
kinds  of  business  were  not  required  to  cease  from  labor 
during  the  same  hours  at  night.  But,  the  court  said, 
there  may  be  no  risks  attending  the  business  of  others, 
certainly  not  as  great  as  where  fires  are  constantly  re- 
quired; and  that  specific  regulations  for  one  kind  of 
business,  which  may  be  necessary  for  the  protection  of  the 
public,  can  never  be  the  just  ground  of  complaint,  be- 
cause like  restrictions  are  not  imposed  upon  business  of  a 
different  kind.  "The  discriminations  which  are  open  to 
objection,"  the  court  added,  "are  those  where  persons  en- 
gaged in  the  same  business  are  subject  to  different  restric- 
tions, or  are  held  entitled  to  different  privileges  under  the 
same  conditions.  It  is  only  then  that  the  discrimination 
can  be  said  to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  law." 
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In  The  Missouri  Pacific  Railway  Company  v.  Humes,  (115 
U.  S.  512,  523,)  a  statute  of  Missouri  requiring  every  rail- 
road corporation  within  it  to  erect  and  maintain  fences 
and  cattle  guards  on  the  sides  of  its  roads,  where  the  same 
passed  through,  along,  or  adjoining  inclosed  or  cultivated 
fields,  or  uninclosed  lands,  and,  if  it  did  not,  making  it 
liable  in  double  the  amount  of  damages  to  animals, 
caused  thereby,  was  assailed  as  in  conflict  with  the  Four- 
teenth Amendment,  on  the  same  grounds  urged  in  the 
present  case,  namely,  that  it  deprived  the  defendant  of 
property  without  due  process  of  law,  so  far  as  it  allowed 
a  recovery  of  damages  for  stock  killed  or  injured  in  ex- 
cess of  its  value,  and  also  that  it  denied  to  the  defendant 
the  equal  protection  of  the  laws,  by  imposing  upon  it  a 
liability  for  injuries  committed  which  was  not  imposed 
upon  other  persons.  But  the  court  said  that  authority 
for  requiring  railroads  to  erect  fences  on  the  sides  of  their 
roads,  so  as  to  keep  horses,  cattle,  and  other  animals  from 
going  upon  them,  was  found  in  the  general  police  power 
of  the  State  to  provide  against  accidents  to  life  and  prop- 
erty in  any  business  or  employment,  whether  under  the 
charge  of  private  persons  or  of  corporations;  that  in  few 
instances  could  that  power  be  more  wisely  or  beneficently 
exercised  than  in  compelling  railroad  corporations  to  in- 
close their  roads  with  fences  having  gates  at  crossings, 
and  cattle  guards;  that  they  are  absolutely  essential  to 
give  protection  against  accidents  in  thickly  settled  por- 
tions of  the  country ;  that  the  omissions  to  erect  and 
maintain  them,  in  the  face  of  the  law  would  justly  be 
deemed  gross  negligence,  and  that  if  injuries  to  property 
are  committed  something  beyond  compensatory  damages 
might  be  awarded  in  punishment  of  it.  Referring  to  the 
rule  which  prevails  of  allowing  juries  to  assess  exemp- 
lary or  punitive  damages  where  injuries  have  resulted 
from  neglect  of  duties,  the  court  said :  "  The  statutes  of 
nearly  every  State  of  the  Union  provide  for  the  increase 


of  damages  where  the  injury  complained  of  results  from 
the  neglect  of  duties  imposed  for  the  better  security  of  life 
and  property,  and  make  that  increase  in  many  cases 
double,  in  some  cases  treble,  and  even  quadruple  the 
actual  damages.  And  experience  favors  this  legislation 
as  the  most  efficient  mode  of  preventing,  with  the  least 
inconvenience,  the  commission  of  injuries.  The  decisions 
of.  the  highest  court  have  affirmed  the  validity  of  such 
legislation.  The  injury  actually  received  is  often  so  small 
that  in  many  cases  no  effort  would  be  made  by  the 
sufferer  to  obtain  redress,  if  the  private  interest  were  not 
supported  by  the  imposition  of  punitive  damages."  And 
as  to  the  objection  that  the  statute  of  Missouri  denied  to 
the  defendant  the  equal  protection  of  the  laws,  the  court 
said  that  it  made  no  discrimination  against  any  railroad 
company  in  its  requirement;  that  each  company  was  sub- 
ject to  the  same  liabilities,  and  from  each  the  same  se- 
curity was  exacted  by  the  erection  of  fences,  gates,  and 
cattle  guards,  when  its  road  passed  through,  along,  or  ad- 
joining inclosed  or  cultivated  fields  or  uninclosed  lands; 
and  that  there  was  no  evasion  of  the  rule  of  equality 
where  all  companies  are  subjected  to  the  same  duties  and 
liabilities  under  similar  circumstances. 

In  Missouri  Pacific  Railway  Co.  v.  Mackey,  (127  U.  S. 
205,)  a  statute  of  Kansas  providing  that  "  every  railroad 
company  organized  or  doing  business  in  this  State  shall 
be  liable  for  all  damages  done  to  any  employe  of  such 
company  in  consequence  of  any  negligence  of  its  agents, 
or  by  any  mismanagement  of  its  engineers  or  other 
employes,  to  any  person  sustaining  such  damage,"  was  as- 
sailed on  the  ground  that  it  was  in  conflict  with  the 
Fourteenth  Amendment  to  the  Constitution,  in  that  it  de- 
prived the  company  of  its  property  without  due  process 
of  law,  and  denied  to  it  the  equal  protection  of  the  laws. 
In  support  of  the  first  position  the  company  referred  to 
the  rule  of  law  that  prevailed  previously  in  Kansas  and 
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some  other  States,  exempting  from  liability  an  employer 
for  injuries  to  employes  caused  by  the  incoinpetency  or 
negligence  of  a  fellow-servant,  and  contended  that  the 
law  of  Kansas  in  creating  on  the  part  of  the  railroad 
company  a  liability  in  such  cases  not  previously  existing, 
in  the  enforcement  of  which  their  property  might  be 
taken,  authorized  the  taking  of  property  without  due 
process  of  law,  and  imposed  a  special  liability  upon  rail- 
way companies  that  was  not  imposed  upon  other  persons, 
and  thus  denied  to  the  former  the  equal  protection  of  the 
laws.  But  the  court  answered  that  the  law  in  question 
applied  only  to  injuries  subsequently  committed,  and 
that  it  would  not  be  contended  that  the  State  could  not 
prescribe  the  liabilities  under  which  corporations  created 
by  its  laws  should  conduct  their  business  in  the  future, 
where  no  limitation  was  placed  upon  its  power  in  that 
respect  by  their  charters;  that  whatever  hardship  or  in- 
justice there  might  be  in  any  law  thus  applicable  to  the 
future  must  be  remedied  by  legislative  enactment;  that 
the  objection  that  the  railroad  company  was  denied  the 
equal  protection  of  the  laws  rested  upon  the  theory  that 
legislation  special  in  its  character  was  within  the  consti- 
tutional inhibition,  but  that  so  far  from  such  being  the 
fact  the  greater  part  of  all  legislation  was  special,  either 
in  the  objects  sought  to  be  attained  by  it,  or  the  extent  of 
its  application;  that  when  such  legislation  applied  to  par- 
ticular bodies  or  associations,  imposing  upon  them  addi- 
tional liabilities,  it  was  not  open  to  the  objection  that  it 
denied  to  them  the  equal  protection  of  the  laws,  if  all 
persons  brought  under  its  influence  were  treated  alike 
under  the  same  conditions;  that  the  hazardous  character 
of  the  business  of  operating  a  railway  called  for  special 
legislation  with  respect  to  railroad  corporations,  having 
for  its  object  the  protection  of  their  employes  as  well  as 
the  safety  of  the  public,  which  was  not  required  by  the 
business  of  other  corporations  not  subject  to  similar 


dangers  to  their  employes;  and  that  the  legislation  in 
question  met  a  particular  necessity,  and  all  railroad  cor- 
porations without  distinction  were  subject  to  the  same 
liabilities. 

From  these  adjudications  it  is  evident  that  the  Four- 
teenth Amendment  does  not  limit  the  subjects  in  relation 
to  which  the  police  power  of  the  State  may  be  exercised 
for  the  protection  of  its  citizens.  That  this  power  should 
be  applied  to  railroad  companies  is  reasonable  and  just. 
The  tremendous  force  brought  into  action  in  running  rail- 
way cars  renders  it  absolutely  essential  that  every  pre- 
caution should  be  taken  against  accident  by  collision,  not 
only  with  other  trains,  but  with  animals.  A  collision 
with  animals  may  be  attended  with  more  serious  injury 
than  their  destruction ;  it  may  derail  the  cars  and  cause 
the  death  or  serious  injury  of  passengers.  Where  these 
companies  have  the  right  to  fence  in  their  tracks,  and 
thus  secure  their  roads  from  cattle  going  upon  them,  it 
would  seem  to  be  a  wise  precaution  on  their  part  to  put 
up  such  guards  against  accidents  at  places  where  cattle 
are  allowed  to  roam  at  large.  The  statute  of  Iowa,  in 
fixing  an  absolute  liability  upon  them  for  injuries  to  cattle 
committed  in  the  operation  of  their  roads  by  reason  of 
the  want  of  such  guards,  would  seem  to  treat  this  precau- 
tion as  a  duty.  It  is  true  that,  by  the  common  law,  the 
owner  of  land  was  not  compelled  to  inclose  it,  so  as  to  pre- 
vent the  cattle  of  others  from  coming  upon  it,  and  it  may 
be  that,  in  the  absence  of  legislation  on  the  subject,  a  rail- 
way corporation  is  not  required  to  fence  its  railway,  the 
common  law  as  to  inclosing  one's  land  having  been  estab- 
lished long  before  railways  were  known.  But  the  obliga- 
tion of  the  defendant  railway  company  to  use  reasonable 
means  to  keep  its  track  clear,  so  as  to  insure  safety  in  the 
movement  of  its  trains,  is  plainly  implied  by  the  statute 
of  Iowa,  which  also  indicates  that  the  putting  up  of  fences 
would  be  such  reasonable  means  of  safety.  If,  therefore, 
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the  company  omits  those  means,  the  omission  may  well 
be  regarded  as  evidence  of  such  culpable  negligence  as  to 
justify  punitive  damages  where  injury  is  committed;  and 
if  punitive  damages  in  such  cases  may  be  given,  the  legis- 
ture  may  prescribe  the  extent  to  which  juries  may  go  in 
awarding  them. 

The  law  of  Iowa  under  consideration  is  less  open  to  ob- 
jection than  that  of  Missouri,  which  was  sustained  in  the 
case  cited  above.  There  double  damages  could  be  claimed 
by  the  owner  whenever  his  cattle  had  strayed  upon  the 
track  of  the  railway  company  for  want  of  fences  on  its 
sides,  and  had  been  killed  or  injured  by  the  railway 
trains.  Here  such  damages  can  be  claimed  for  like  in- 
juries to  cattle  only  where  the  company  has  received  no- 
tice and  affidavit  of  the  injury  committed  thirty  days 
before  the  commencement  of  the  action,  and  has  persisted 
in  refusing  to  pay  for  the  value  of  the  property  destroyed 
or  the  damage  caused.  There  must  be  not  merely  neg- 
ligence of  the  company  in  not  providing  guards  against 
accidents  of  the  kind,  but  also  its  refusal  to  respond  for 
the  actual  damage  suffered.  Without  the  additional 
amount  allowed  there  would  be  few  instances  of  prosecu- 
tions of  railroad  companies  where  the  value  of  the  animals 
killed  or  injured  by  them  is  small,  as  in  this  case;  the 
cost  of  the  proceeding  would  only  augment  the  loss  of  the 
injured  party.  As  said  in  the  Missouri  case  cited :  "  The 
injury  actually  received  is  often  so  small  that  in  many 
cases  no  effort  would  be  made  by  the  sufferer  to  obtain 
redress,  if  the  private  interest  were  not. supported  by  the 
imposition  of  punitive  damages."  (115  U.  S.  523.) 

The   legislation   in   question   has   been    sustained    in 

numerous  instances  by  the  Supreme  Court  of  Iowa.     In 

Welsh  v.  Chicago,  Burlington  and  Quincy  Railroad  Co.,  (53 

•  Iowa,  632,  634,)  which  was  an  action  to  recover  double 

the  value  of  a  horse  alleged  to  have  been  killed  by  one  of 
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the  defendant's  engines  at  a  point  where  it  had  the  right 
to  fence  the  road,  the  court  below  instructed  the  jury  that 
it  was  the  duty  of  the  company  to  fence  its  road  against 
live  stock  running  at  large  at  all  points  where  such  right 
to  fence  existed ;  and  it  was  objected  to  this  instruction 
that  no  such  duty  existed ;  upon  which  the  Supreme  Court 
of  the  State,  to  which  the  case  was  taken,  said :  "  While 
it  is  true  the  statute  does  not  impose  an  abstract  duty  or 
obligation  upon  railway  companies  to  fence  their  roads, 
yet  as  to  live  stock  running  at  large  a  failure  to  fence 
fixes  an  absolute  liability  for  injuries  occurring  in  the 
operation  of  the  road  by  reason  of  the  want  of  such  fence. 
The  corporation  owes  a  duty  to  the  owners  of  live  stock 
running  at  large  either  to  fence  its  road  or  to  pay  for  in- 
juries resulting  from  the  neglect  to  fence."  And  in 
Bennett  v.  The  Wabash,  St.  Louis  and  Pacific  Railway  Co., 
(61  Iowa,  355,  356,)  the  same  court  said :  "  We  think  the 
only  proper  construction  of  the  statute  is,  that  in  order 
to  escape  liability  the  company  must  not  only  fence,  but 
keep  the  road  sufficiently  fenced ;  and  this  has  been  more 
than  once  ruled."  As  it  is  thus  the  duty  of  the  railway 
company  to  keep  its  track  free  from  animals,  its  neglect 
to  do  so  by  adopting  the  most  reasonable  means  for  that 
purpose,  the  fencing  of  its  roadway  as  indicated  by  the 
statute  of  Iowa,  justly  subjects  it,  as  already  stated,  to 
punitive  damages,  where  injuries  are  committed  by  reason 
of  such  neglect.  The  imposition  of  punitive  or  exemp- 
lary damages  in  such  cases  cannot  be  opposed  as  in  con- 
flict with  the  prohibition  against  the  deprivation  of 
property  without  due  process  of  law.  It  is  only  one  mode 
of  imposing  a  penalty  for  the  violation  of  duty,  and  its 
propriety  and  legality  have  been  recognized,  as  stated  in 
Day  v.  Woodworth,  (13  How.  363,  371,)  by  repeated  judicial 
decisions  for  more  than  a  century.  Its  authorization  by 
the  law  in  question  to  the  extent  of  doubling  the  value  of 
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the  property  destroyed,  or  of  the  damages  caused,  upon 
refusal  of  the  railway  company,  for  thirty  days  after  no- 
tice of  the  injury  committed,  to  pay  the  actual  value  of 
the  property  or  actual  damage,  cannot  therefore  be  justly 
assailed  as  infringing  upon  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

Judgment  affirmed. 
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THE  PENNSYLVANIA  OLEOMARGARINE  CASE. 


The  State  cannot  lawfully  prohibit  the  manufacture  of  a  healthy  and 
nutritious  article  of  food  designed  to  take  the  place  of  butter,  out 
of  any  substance,  or  compound  of  the  same,  other  than  that  pro- 
duced from  pure  milk  or  cream,  and  its  sale  when  manufactured  ; 
nor  can  it  prohibit,  without  compensation  to  the  owner,  the  sale  of 
an  article  of  food,  in  itself  healthy  and  nutritious,  which  has  been 
manufactured  in  accordance  with  its  laws. 

The  right  to  take  all  measures  for  the  support  of  life,  which  are 
innocent  in  themselves,  and  do  not  impair  the  equal  rights  of  others, 
is  an  element  of  that  freedom  which  every  American  citizen  claims 
as  his  birthright. 

With  the  gift  of  life  there  necessarily  goes  to  every  one  the  right 
to  do  all  such  acts,  and  follow  all  such  pursuits,  not  inconsistent 
with  the  equal  rights  of  others,  as  may  support  life  and  add  to  the 
happiness  of  its  possessor. 


DISSENTING    OPINION 

OF 

Ml*.  JUSTICE;  Kim^D, 

OF    U.   S.    SUPREME    COURT, 
IN 

F»OW1SLL    v.    PENNSYLVANIA, 

April  9,  1888.* 


The  plaintiff  in  error  was  indicted  in  one  of  the  courts 
of  Pennsylvania  for  selling  as  an  article  of  food  two  cases 
of  oleomargarine  butter,  containing  five  pounds  each,  and 
was  sentenced  to  pay  a  fine  of  one  hundred  dollars.  The 
case  being  taken  to  the  Supreme  Court  of  the  State,  the 

*  Reported  in  127  U.  S.  Reports,  687. 


judgment  was  affirmed,  and  to  review  it  the  case  is  brought 
to  this  court. 

The  statute,  unde'r  which  the  conviction  was  had,  was 
passed  on  the  21st  of  May,  1885,  and  went  into  effect  on 
the  first  of  July  following.  It  declares  in  its  first  section  : 
"  That  no  person,  firm,  or  corporate  body  shall  manufac- 
ture out  of  any  oleaginous  substance,  or  any  compound  of 
the  same,  other  than  that  produced  from  unadulterated 
milk  or  cream  from  the  same,  any  article  designed  to  take 
the  place  of  butter  or  cheese  produced  from  pure,  unadul- 
terated milk,  or  cream  from  the  same,  or  of  any  imitation 
or  adulterated  butter  or  cheese,  nor  shall  sell  or  offer  for 
sale,  or  have  in  his,  her,  or  their  possession  with  intent  to 
sell  the  same  as  an  article  of  food." 

In  another  section  the  act  made  a  violation  of  these 
provisions  a  misdemeanor  punishable  by  a  fine  of  not  less 
than  one  hundred  dollars,  nor  more  than  three  hundred, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  ten 
or  more  than  thirty  days,  or  both  such  fine  and  imprison- 
ment for  the  first  offence,  and  imprisonment  for  one  year 
for  every  subsequent  offence. 

The  act,  it  is  to  be  observed,  is  not  designed  to  prevent 
any  deception  in  the  manufacture  and  sale  of  the  article 
of  oleomargarine  butter,  or  any  attempt  to  pass  it  off  as 
butter  made  of  milk  or  cream.  The  title  would  indicate 
that  the  act  was  intended  for  the  protection  of  the  public 
health,  and  to  prevent  the  adulteration  of  dairy  products, 
and  fraud  in  the  sale  thereof.*  It  is  probable  that  the 
original  draft  of  the  act  had  such  a  purpose,  and  that  the 
title  was  allowed  to  remain,  after  its  body  was  changed. 
Be  this  as  it  may,  the  act  is  one  prohibiting  the  manufac- 

*  The  title  is  as  follows  :  ' '  An  act  for  the  protection  of  the  public 
health  and  to  prevent  adulteration  of  dairy  products  and  fraud  in  the 
sale  thereof."  (Laws  of  Tenna.  1885,  p.  22). 


ture  or  sale,  or  keeping  for  sale,  of  the  article,  though  no 
concealment  is  attempted  as  to  its  character,  nature,  or 
ingredients.  Its  validity  is  rested  simply  upon  the  fact 
that  it  has  pleased  the  legislature  of  the  Commonwealth 
to  declare  that  the  article  shall  not  be  manufactured  or 
sold  or  kept  for  sale  within  its  limits.  On  the  trial  the 
defendant  offered  to  prove  by  competent  witnesses  that 
the  article  manufactured  was  composed  of  ingredients 
perfectly  healthy,  and  was  as  wholesome  and  nutritious 
as  butter  produced  from  pure  milk  or  cream.  But  the 
court  refused  to  allow  the  evidence,  on  the  ground  that  it 
was  immaterial  and  irrelevant.  It  was  sufficient,  in  its 
judgment,  that  the  legislature  had  passed  the  act,  to  ren- 
der a  disregard  of  its  provisions  a  public  offence. 

The  defendant  also  offered  to  prove  that  the  article 
sold  by  him  was  a  part  of  a  large  and  valuable  quantity 
manufactured  prior  to  the  passage  of  the  act  of  May  21, 
1885,  in  accordance  with  the  laws  of  the  Commonwealth 
relating  to  the  manufacture  and  sale  of  the  article ;  but 
this  offer  was  akto  rejected  on  the  same  ground,  as  imma- 
terial and  irrelevant.  The  case  is  therefore  to  be  con- 
sidered as  if  the  proof  offered  had  been  received.  (Scot- 
land County  v.  Hill,  112  U.  S.  183,  186.) 

Two  questions  are  thus  distinctly  presented ;  first, 
whether  a  State  can  lawfully  prohibit  the  manufacture  of 
a  healthy  and  nutritious  article  of  food  designed  to  take 
the  place  of  butter,  out  of  any  oleaginous  substance,  or 
compound  of  the  same,  other  than  that  produced  from 
pure  milk  or  cream,  and  its  sale  when  manufactured  ;  and, 
second,  whether  a  State  can,  without  compensation  to  the 
owner,  prohibit  the  sale  of  an  article  of  food,  in  itself 
healthy  and  nutritious,  which  has  been  manufactured  in 
accordance  with  its  laws. 

These  questions  are  not  presented  in  the  opinion  of  the 


court  as  nakedly  and  broadly  as  here  stated,  but  they 
nevertheless  truly  indicate  the  precise  points  involved,  and 
nothing  else.  Upon  first  impressions  one  would  suppose 
that  it  would  be  a  matter  for  congratulation  on  the  part 
of  the  State,  that  in  the  progress  of  science  a  means  had 
been  discovered  by  which  a  new  article  of  food  could  be 
produced,  equally  healthy  and  nutritious  with,  and  less 
expensive  than,  one  already  existing,  and  for  which  it 
could  be  used  as  a  substitute.  Thanks  and  rewards  would 
seem  to  be  the  natural  return  for  such  a  discovery,  and 
the  increase  of  the  article  by  the  use  of  the  means  thereby 
encouraged.  But  not  so  thought  the  legislature  of  the 
Commonwealth  of  Pennsylvania.  By  the  enactment  in 
question  it  declared  that  no  article  of  food  to  take  the  place 
of  butter  shall  be  manufactured  out  of  any  other  oleagi- 
nous matter  than  that  which  is  produced  from  pure  milk 
or  cream,  or  be  sold  within  its  limits  or  kepl^  for  sale, 
under  penalty  of  fine  and  imprisonment. 

If  the  first  question  presented  can  be  answered,  as  it 
has  been  by  the  court,  in  the  affirmative,  I  do  not  see  why 
it  is  not  equally  within  the  competency  of  the  legislature 
to  forbid  the  production  and  sale  of  any  new  article  of 
food,  though  composed  of  harmless  ingredients,  and  per- 
fectly healthy  and  nutritious  in  its  character ;  or  even  to 
forbid  the  manufacture  and  sale  of  articles  of  prepared 
food  now  in  general  use,  such  as  extracts  of  beef  and  con- 
densed milk,  and  the  like,  whenever  it  may  see  fit  to  do 
so,  its  will  in  the  matter  constituting  the  only  reason  for 
the  enactment.  The  doctrine  asserted  is  nothing  less  than 
the  competency  of  the  legislature  to  prescribe  out  of  dif- 
ferent articles  of  healthy  and  nutritious  food,  what  shall 
be  manufactured  and  sold  within  its  limits,  and  what  shall 
not  be  thus  manufactured  and  sold.  I  have  always  sup- 
posed that  the  gift  of  life  was  accompanied  with  the  right 


to  seek  and  produce  food,  by  which  life  can  be  preserved 
and  enjoyed,  in  all  ways  not  encroaching  upon  the  equal 
rights  of  others.  I  have  supposed  that  the  right  to  take 
all  measures  for  the  support  of  life,  which  are  innocent  in 
themselves,  is  an  element  of  that  freedom  which  every 
American  citizen  claims  as  his  birthright.  I  admit  that 
previous  to  the  adoption  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  the  validity  of  such  legisla- 
tion was  to  be  determined  by  the  constitution  of  the  State, 
and  that  its  tribunals  were  the  authoritative  interpreters 
of  its  meaning.  This  court  could  exercise  no  appellate 
jurisdiction  over  the  judgments  of  the  State  courts  in 
matters  of  purely  local  concern.  Their  judgments  in 
such  cases  were  final  and  conclusive.  If  the  legislation 
of  the  State  thus  sustained  was  oppressive  and  un- 
just, the  remedy  could  be  found  only  in  subsequent 
legislation,  brought  about  through  the  influence  of 
wiser  views  and  a  more  enlightened  policy  on  the 
part  of  the  people.  From  the  structure  of  our  dual 
government,  in  which  the  United  States  exercise  only 
such  powers  as  are  expressly  delegated  to  them  by  the 
Constitution,  or  necessarily  implied,  all  others  not  pro- 
hibited to  the  States  being  reserved  to  them  respectively, 
or  to  the  people,  the  great  mass  of  matters  of  local  inter- 
est were  necessarily  subject  to  State  regulation,  and 
whether  that  was  wisely  or  unwisely  enacted,  it  was  not  a 
question  which  could  come  under  the  consideration  of  this 
court.  The  government  created  by  the  Constitution  was 
not  designed  for  the  regulation  of  matters  purely  local  in 
their  character.  The  States  required  no  aid  from  any  ex- 
ternal authority  to  manage  their  domestic  affairs.  It  was 
only  for  matters  which  affected  all  the  States  or  which 
could  not  be  managed  by  them  in  their  individual  capacity, 
or  managed  only  with  great  difficulty  and  embarrassment, 
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that  a  general  and  common  government  was  desired.  Only 
such  powers  of  internal  regulation  were,  therefore,  con- 
ferred as  were  essential  to  the  successful  and  efficient 
working  of  the  government  established,  to  facilitate  inter- 
course and  commerce  between  the  people  of  different 
States,  and  to  secure  to  them  equality  of  protection  in 
the  several  States ;  and  only  such  restraints  were  placed 
upon  the  action  of  the  States  as  would  prevent  conflict 
with  its  authority,  secure  the  fulfillment  of  contract  obli- 
gations, and  insure  protection  against  punishment  by 
legislative  decree  or  by  retrospective  legislation.  By  the 
first  section  of  the  Fourteenth  Amendment,  which  had  its 
origin  in  the  new  conditions  and  necessities  growing  out 
of  the  late  civil  war,  further  restraints  were  placed  upon 
the  power  of  the  States  in  some  particulars,  a  disregard 
of  which  subjected  their  action  to  review  by  this  court. 
That  section  is  as  follows  : 

"All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law  ;  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws." 

It  is  the  clause  declaring  that  no  State  shall  "  deprive 
any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,"  which  applies  to  the  present  case.  This 
provision  is  found  in  the  constitutions  of  nearly  all  the 
States,  and  was  designed  to  prevent  the  arbitrary  depri- 
vation of  life  and  liberty,  and  the  arbitrary  spoliation  of 
property.  As  I  said  on  a  former  occasion,  it  means  that 
neither  can  be  taken,  or  the  enjoyment  thereof  impaired, 


except  in  the  course  of  the  regular  administration  of  the 
law  in  the  established  tribunals.  It  has  always  been  sup- 
posed to  secure  to  every  person  the  essential  conditions 
for  the  pursuit  of  happiness,  and  is  therefore  not  to  be 
construed  in  a  narrow  or  restricted  sense.  (Ex  parte 

Virginia,  100  U.  S.  366.) 

By  "  liberty,"  as  thus  used,  is  meant  something  more 
than  freedom  from  physical  restraint  or  imprisonment. 
It  means  freedom  not  merely  to  go  wherever  one  may 
choose,  but  to  do  such  acts  as  he  may  judge  best  for  his 
interest  not  inconsistent  with  the  equal  rights  of  others ; 
that  is,  to  follow  such  pursuits  as  may  be  best  adapted  to 
his  faculties,  and  which  will  give  to  him  the  highest  en- 
joyment. As  said  by  the  Court  of  Appeals  of  New  York, 
in  People  v.  Marx,  "  the  term  '  liberty,'  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere  freedom  from 
physical  restraint  of  the  person  of  the  citizen,  as  by  in- 
carceration, but  is  deemed  to  embrace  the  right  of  man 
to  be  free  in  the  enjoyment  of  the  faculties  with  which 
he  has  been  endowed  by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common  welfare,"  (99 
N.  Y.  386);  and  again,  In  the  matter  of  Jacobs  :  "Liberty, 
in  its  broad  sense,  as  understood  in  this  country,  means 
the  right  not  only  of  freedom  from  actual  servitude,  im- 
prisonment, or  restraint,  but  the  right  of  one  to  use  his 
faculties,  in  all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to 
pursue  any  lawful  trade  or  vocation."  (98  N.  Y.  98.) 

With  the  gift  of  life  there  necessarily  goes  to  every  one 
the  right  to  do  all  such  acts,  and  follow  all  such  pursuits, 
not  inconsistent  with  the  equal  rights  of  others,  as  may 
support  life  and  add  to  the  happiness  of  its  possessor. 
The  right  to  pursue  one's  happiness  is  placed  by  the  Dec- 
laration of  Independence  among  the  inalienable  rights  of 
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man,  with  which  all  men  are  endowed,  not  by  the  grace  of 
emperors  or  kings,  or  by  force  of  legislative  or  constitu- 
tional enactments,  but  by  their  Creator ;  and  to  secure 
them,  not  to  grant  them,  governments  are  instituted  among 
men.  The  right  to  procure  healthy  and  nutritious  food, 
by  which  life  may  be  preserved  and  enjoyed,  and  to  man- 
ufacture it,  is  among  these  inalienable  rights,  which,  in  my 
judgment,  no  State  can  give  and  no  State  can  take  away 
except  in  punishment  for  crime.  It  is  involved  in  the 
right  to  pursue  one's  happiness.  This  doctrine  is  happily 
expressed  and  illustrated  in  People  v.  Marx,  cited  above, 
where  the  precise  question  here  was  presented.  That  case 
arose  upon  an  indictment  for  a  violation  of  a  provision 
of  an  act  of  the  legislature  of  New  York,  entitled  "An  act 
to  prevent  deception  in  the  sale  of  dairy  products,"  a 
section  of  which  was  almost  identical  in  language  with  the 
first  section  of  the  act  of  the  legislature  of  Pennsylvania 
under  consideration.  The  defendant  was  convicted  by  the 
Court  of  General  Sessions  of  New  York.  The  conviction 
was  affirmed  by  the  General  Term  of  the  Supreme  Court, 
and  from  that  decision  an  appeal  was  taken  to  the 
Court  of  Appeals,  where  the  judgment  was  reversed.  The 
court  was  of  opinion  that  the  object  and  effect  of  the  act, 
notwithstanding  its  title,  was,  not  to  supplement  exist- 
ing provisions  against  fraud  and  deception  by  means 
of  imitation  of  dairy  butter,  but  to  prohibit  the  manu- 
facture and  sale  of  any  article  which  could  be  used  as 
a  substitute  for  it,  however  openly  and  fairly  the  char- 
acter of  the  substitute  might  be  avowed  and  published,  to 
drive  the  substituted  article  from  the  market  and  protect 
those  engaged  in  the  manufacture  of  dairy  products  against 
the  competition  of  cheaper  substances  capable  of  being 
applied  to  the  same  uses  as  articles  of  food.  At  the  trial, 
and  on  the  argument  of  the  appeal,  the  ground  was  taken 
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that,  if  such  were  the  case,  the  manufacture  or  sale  of  any 
oleaginous  compound,  however  pure  and  wholesome,  as 
an  article  of  food,  if  it  was  designed  to  take  the  place  of 
dairy  butter,  was  by  that  act  made  a  crime,  and  the  court 
said :  "  The  result  of  the  argument  is,  that  if,  in  the  prog- 
ress of  science,  a  process  is  discovered  of  preparing  beef 
tallow,  lard,  or  any  other  oleaginous  substance,  and  com- 
municating to  it  a  palatable  flavor,  so  as  to  render  it  serv- 
iceable as  a  substitute  for  dairy  batter,  and  equally  nutri- 
tious and  valuable,  and  the  article  can  be  produced  at  a 
comparatively  small  cost,  which  will  place  it  within  the 
reach  of  those  who  cannot  afford  to  buy  dairy  butter,  the 
ban  of  this  statute  is  upon  it.  Whoever  engages  in  the 
business  of  manufacturing  or  selling  the  prohibited  product 
is  guilty  of  a  crime ;  the  industry  must  be  suppressed  ; 
those  who  could  make  a  livelihood  by  it  are  deprived  of 
that  privilege ;  the  capital  invested  in  the  business  must 
be  sacrificed,  and  such  of  the  people  of  the  State  as 
cannot  afford  to  buy  dairy  butter  must  eat  their  bread 
unbuttered."  And  after  referring  to  the  State  con- 
stitution, which  provides  that  no  member  of  the  State 
shall  be  disfranchised,  or  be  deprived  of  any  of  the 
rights  and  privileges  secured  to  any  citizen  thereof,  unless 
by  the  law  of  the  land,  or  the  judgment  of  his  peers ;  and 
to  the  clause  which  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of 
law  ;  and  to  the  first  section  of  the  article  of  the  Four- 
teenth Amendment  of  the  Federal  Constitution,  the  court 
said :  "  These  constitutional  safeguards  have  been  so 
thoroughly  discussed  in  recent  cases  that  it  would  be 
superfluous  to  do  more  than  refer  to  the  conclusions  which 
have  been  reached,  bearing  upon  the  question  now  under 
consideration.  Among  these,  no  proposition  is  now  more 
firmly  settled  than  that  it  is  one  of  the  fundamental  rights 
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and  privileges  of  every  American  citizen  to  adopt  and  fol- 
low such  lawful  industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  tit."  And,  referring  to  various 
decisions  as  to  the  meaning  of  liberty,  among  which  was 
one  that  the  right  to  liberty  embraces  the  right  of  man 
"  to  exercise  his  faculties  and  to  follow  a  lawful  vocation 
for  the  support  of  life,"  the  court  said  :  "  Who  will  have 
the  temerity  to  say  that  these  constitutional  principles  are 
not  violated  by  an  enactment  which  absolutely  prohibits 
an  important  branch  of  industry  for  the  sole  reason  that 
it  competes  with  another,  and  may  reduce  the  price  of  an 
article  of  food  for  the  human  race  ?  Measures  of  this 
kind  are  dangerous  even  to  their  promoters.  If  the  argu- 
ment of  the  respondent  in  support  of  the  absolute  power 
of  the  legislature  to  prohibit  one  branch  of  industry  for 
the  purpose  *of  protecting  another,  with  which  it  competes, 
can  be  sustained,  why  could  not  the  oleomargarine  manu- 
facturers, should  they  obtain  sufficient  power  to  influence 
or  control  the  legislative  councils,  prohibit  the  manufac- 
ture or  sale  of  dairy  products  ?  Would  arguments  then 
be  found  wanting  to  demonstrate  the  invalidity  under  the 
Constitution  of  such  an  act  ?  The  principle  is  the  same 
in  both  cases.  The  numbers  engaged  upon  each  side  of 
the  controversy  cannot  influence  the  question  here.  Equal 
rights  to  all  are  what  are  intended  to  be  secured  by  the 
establishment  of  constitutional  limits  to  legislative  power, 
and  impartial  tribunals  to  enforce  them." 

The  answer  made  to  all  this  reasoning,  and  this  de- 
cision, is,  that  the  act  of  Pennsylvania  was  passed  in  the 
exercise  of  its  police  power ;  meaning  by  that  term  its 
power  to  provide  for  the  health  of  the  people  of  the  State. 
Undoubtedly,  this  power  of  a  State  extends  to  all  regu- 
lations affecting  not  only  the  health,  but  the  good  order, 
morals,  and  safety  of  society ;  but  a  law  does  not  neces- 
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sarily  fall  under  the  class  of  police  regulations,  because  it 
is  passed  under  the  pretence  of  such  regulation,  as  in 
this  case,  by  a  false  title,  purporting  to  protect  the  health 
and  prevent  the  adulteration  of  dairy  products,  and  fraud 
in  the  sale  thereof.  It  must  have  in  its  provisions  some 
relation  to  the  end  to  be  accomplished.  If  that  which  is 
forbidden  is  not  injurious  to  the  health  or  morals  of  the 
people,  if  it  does  not  disturb  their  peace  or  menace  their 
safety,  it  derives  no  validity  by  calling  it  a  police  or  health 
law.  Whatever  name  it  may  receive,  it  is  nothing  less 
than  an  unwarranted  interference  with  the  rights  and  the 
liberties  of  the  citizen.  In  the  matter  of  Jacobs,  the  law 
passed  was  entitled  "An  act  to  improve  the  public  health 
by  prohibiting  the  manufacture  of  cigars  and  preparation 
of  tobacco  in  any  form  in  tenement  houses  in  certain 
cases,  and  regulating  the  use  of  tenement  houses  in  cer- 
tain cases."  It  prohibited  the  manufacture  of  cigars  or 
preparation  of  tobacco  in  any  form  on  any  floor  or  in  any 
part  of  any  floor  in  any  tenement  house,  if  such  floor  or 
part  of  such  floor  was  occupied  by  any  person  as  a  home 
or  residence  for  the  purpose  of  living,  sleeping,  cooking,  or 
doing  any  household  work  therein  ;  and  declared  that  every 
person  who  was  guilty  of  a  violation  of  the  act,  or  of  having 
caused  another  person  to  commit  such  violation,  should 
be  deemed  guilty  of  a  misdemeanor,  and  punished  by  a 
fine  of  not  less  than  ten  dollars  or  more  than  one  hundred 
dollars,  or  by  imprisonment  for  not  less  than  ten  days  or 
more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. The  tenement  house  used  had  four  floors  and 
seven  rooms  on  each  floor,  and  each  floor  was  occupied 
by  one  family,  living  independently  of  the  others,  and  do- 
ing its  cooking  in  one  of  the  rooms  thus  occupied.  Jacobs 
was  engaged  in  one  of  his  rooms  in  preparing  tobacco 
and  making  cigars,  but  there  was  no  smell  of  tobacco  in 
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any  part  of  the  house  except  in  that  room.  For  this  vio- 
lation of  the  act  he  was  arrested.  A  writ  of  habeas  corpus 
sued  out  in  the  court  below  for  his  discharge  was  dismissed 
at  the  special  term  of  the  Supreme  Court.  On  appeal  to 
the  General  Term  this  order  was  reversed,  and  the  case 
was  taken  to  the  Court  of  Appeals.  There  the  claim  was 
made  that  the  legislature  passed  this  act  in  the  exercise  of 
its  police  power ;  but  the  court  said  in  answer :  "  Gen- 
erally it  is  for  the  legislature  to  determine  what  laws  and 
regulations  are  needed  to  protect  the  public  health  and 
secure  the  public  comfort  and  safety ;  and  when  its  meas- 
ures are  calculated,  intended,  convenient,  and  appropriate 
to  accomplish  these  ends,  the  exercise  of  its  discretion  is 
not  subject  to  review  by  the  courts  ;  but  they  must  have 
some  relation  to  these  ends.  Under  the  mere  guise  of 
police  regulations,  personal  rights  and  private  property 
cannot  be  arbitrarily  invaded,  and  the  determination  of 
the  legislature  is  not  final  and  conclusive.  If  it  passes 
an  act  ostensibly  for  the  public  health  and  thereby 
destroys  or  takes  away  the  property  of  a  citizen,  and 
interferes  with  his  personal  liberty,  then  it  is  for  the 
courts  to  scrutinize  the  act  and  see  whether  it  really 
relates  to  and  is  convenient  and  appropriate  to  promote 
the  public  health.  It  matters  not  that  the  legislature 
may,  in  the  title  to  the  act,  or  in  its  body,  declare  that 
it  is  intended  for  the  improvement  of  the  public  health. 
Such  a  declaration  does  not  conclude  the  courts,  and 
they  must  yet  determine  the  fact  declared  and  enforce 
the  supreme  law."  And  the  court  concluded  an  extended 
consideration  of  the  subject  by  declaring  that,  when  a 
health  law  is  challenged  in  the  courts  as  unconstitutional, 
on  the  ground  that  it  arbitrarily  interferes  with  personal 
liberty  and  private  property  without  due  process  of  law. 
the  court  must  be  able  to  see  that  it  has  in  fact  some  re- 
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lation  to  the  public  health,  that  the  public  health  is  the 
end  aimed  at,  and  that  it  is  appropriate  and  adapted  to 
that  end ;  and  as  it  could  not  see  that  the  law  in  question 
forbidding  the  cigarmaker  from  plying  his  trade  in  his 
own  room  in  the  tenement  house,  when  allowed  to  follow 
it  elsewhere,  was  designed  to  promote  the  public  health, 
it  pronounced  the  law  unconstitutional  and  void.  If  the 
courts  could  not  in  such  cases  examine  into  the  real  char- 
acter of  the  act,  but  must  accept  the  declaration  of  the 
legislature  as.  conclusive,  the  most  valued  rights  of  the 
citizen  would  be  subject  to  the  arbitrary  control  of  a  tem- 
porary majority  of  such  bodies,  instead  of  being  protected 
by  the  guarantees  of  the  Constitution.  In  the  recent 
prohibition  cases  from  Kansas  this  court,  after  stating  that 
it  belonged  to  the  legislative  department  to  determine  pri- 
marily what  measures  are  appropriate  or  needful  for  the 
protection  of  the  public  morals,  the  public  health,  or  the 
public  safety,  added  :  "  It  does  not  at  all  follow  that  every 
statute  enacted  ostensibly  for  the  promotion  of  these  ends 
is  to  be  accepted  as  a  legitimate  exercise  of  the  police 
powers  of  the  State.  There  are  of  necessity  limits  beyond 
which  legislation  cannot  rightfully  go.  .  .  The  courts 
are  not  bound  by  mere  form,  nor  are  they  to  be  misled  by 
*mere  pretences.  They  are  at  liberty — indeed,  are  under 
a  solemn  duty — to  look  at  the  substance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether  the  legislature 
has  transcended  the  limits  of  its  authority.  If,  therefore, 
a  statute  purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the  public  safety  has 
no  real  or  substantial  relation  to  those  objects,  or  is  a 
palpable  invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  Constitution."  (Mugler  v.  Kansas,  123 
U.  S.  623,  661.) 
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In  Watertown  v.  Mayo,  the  Supreme  Court  of  Massa- 
chusetts, speaking  of  the  police  power  of  the  State,  said : 
"  The  law  will  not  allow  rights  of  property  to  be  invaded 
under  the  guise  of  a  police  regulation  for  the  preservation 
of  the  health,  or  protection  against  a  threatened  nuisance, 
and  when  it  appears  that  such  is  not  the  real  object  and 
purpose  of  the  regulation  the  courts  will  interfere  to  pro- 
tect the  rights  of  citizens."  (109  Mass.  315,  319.)  It  would 
seem  that  under  the  constitutions  of  the  States  no  legis- 
lature should  be  permitted,  under  the  pretence  of  a  police 
regulation,  to  encroach  upon  any  of  the  just  rights  of  the 
citizen  intended  to  be  secured  thereby.  Be  this  as  it  may, 
certain  it  is  that  no  State  can,  under  any  pretence  or  guise 
whatever,  impair  any  such  rights  of  the  citizen  which  the 
fundamental  law  of  the  United  States  has  declared  shall 
neither  be  destroyed  nor  abridged.  Were  this  not  so,  the 
protection  which  the  Constitution  designed  to  secure  would 
be  lost,  and  the  rights  of  the  citizen  would  be  subject  to 
the  control  of  the  State  legislatures,  which  would  in  such 
matters  be  practically  omnipotent.  What  greater  invasion 
of  the  rights  of  the  citizen  can  be  conceived,  than  to  pro- 
hibit him  from  producing  an  article  of  food,  conceded  to 
be  healthy  and  nutritious,  out  of  designated  substances, 
in  themselves  free  from  any  deleterious  ingredients  ?  The 
prohibition  extends  to  the  manufacture  of  an  article  of 
food  out  of  any  oleaginous  substances,  or  compounds  of 
the  same,  not  produced  from  milk  or  cream,  to  take  the 
place  of  butter  or  cheese.  There  are  many  oleaginous 
substances  in  the  vegetable  as  well  as  the  animal  world, 
besides  milk  and  cream,  but  out  of  none  of  them  shall  any 
citizen  of  the  United  States  within  the  limits  of  Pennsyl- 
vania be  permitted  to  produce  such  an  article  of  food  for 
public  consumption.  Only  out  of  pure  milk  or  cream 
shall  that  article  be  made,  notwithstanding  the  vast  means 
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for  its  production  furnished  by  the  vegetable  as  well  as  by 
the  animal  kingdom.  The  full  force  of  the  doctrine  as- 
serted will  be  apparent  if  the  extent  is  considered  to  which 
it  may  be  applied.  The  prohibition  may  be  extended  to 
the  manufacture  and  sale  of  other  articles  of  food,  of 
articles  of  raiment  and  fuel,  and  even  of  objects  of  con- 
venience. Indeed,  there  is  no  fabric  or  product,  the 
texture  or  ingredients  of  which  the  legislature  may  not 
prescribe  by  inhibiting  the  manufacture  and  sale  of  all 
similar  articles  not  composed  of  the  same  materials. 

The  answer  to  the  second  question  is  equally  conclusive 
against  the  decision  of  the  court.  In  prohibiting  the  sale 
of  the  article  which  had  been  manufactured  by  the  de- 
fendant pursuant  to  the  laws  of  the  State,  the  legislature 
necessarily  destroyed  its  mercantile  value.  If  the  article 
could  not  be  used  without  injury  to  the  health  of  the 
community,  as  would  be  the  case  perhaps  if  it  had  become 
diseased,  its  sale  might  not  only  be  prohibited  but  the 
article  itself  might  be  destroyed.  But  that  is  not  this 
case.  Here  the  article  was  healthy  aud  nutritious,  in  no 
respect  injuriously  affecting  the  health  of  any  one.  It 
was  manufactured  pursuant  to  the  laws  of  the  State.  I 
do  not,  therefore,  think  the  State  could  forbid  its  sale  or 
use ;  clearly  not  without  compensation  to  the  owner. 
Regulations  of  its  sale  and  restraints  against  its  improper 
use  undoubtedly  could  be  made,  as  they  may  be  made 
with  respect  to  all  kinds  of  property ;  but  the  prohibition 
of  its  use  and  sale  is  nothing  less  than  confiscation.  As 
I  said  in  Bartemeyer  v.  Iowa,  18  Wall.  137,  with  reference 
to  intoxicating  liquors,  so  I  say  with  reference  to 
this  property,  I  have  no  doubt  of  the  power  of  the 
State  to  regulate  its  sale,  when  such  regulation  does  not 
amount  to  the  destruction  of  the  right  of  property  in  it. 
"  The  right  of  property  in  an  article  involves  the  right  to 
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sell  and  dispose  of  such  article  as  well  as  to  use  and  enjoy 
it.  Any  act  which  declares  that  the  owner  shall  neither 
sell  it  nor  dispose  of  it,  nor  use  and  enjoy  it,  confiscates  it, 
depriving  him  of  his  property  without  due  process  of  law. 
Against  such  arbitrary  legislation  by  any  State  the  Four- 
teenth Amendment  affords  protection.  But  the  prohibition 
of  sale  in  any  way  or  for  any  use  is  quite  a  different  thing 
from  a  regulation  of  the  sale  or  use  so  as  to  protect  the 
health  and  morals  of  the  community."  The  fault  which 
I  find  with  the  opinion  of  the  court  on  this  head  is  that 
it  ignores  the  distinction  between  regulation  and  prohibi- 
tion. 


The  validity  of  legislation  affirmed,  which  exacts  from  parties,  before  they 
can  practise  medicine,  a  degree  of  skill  and  learning  in  that  profession 
upon  which  the  community  employing  their  services  may  confidently  rely, 
and,  as  evidence  of  their  possessing  such  skill,  requiring  them  to  obtain  a 
certificate  or  license  from  a  board  or  other  authority  competent  to  judge  in 
that  respect. 


OPINION 

OF  THE 

UNITED  STATES   SUPREME   COURT 

IN 

DENT  vs.   WEST  VIRGINIA, 

Delivered  at  October  Term,  1888,* 
BY 

MR.   JUSTICK    KIELEX 


The  statute  of  West  Virginia  (§|  9  and  15,  chapter  93,  1882)  which  re- 
quires every  practitioner  of  medicine  in  the  State  to  obtain  a  certificate 
from  the  State  Board  of  Health  that  he  is  a  graduate  of  a  reputable 
medical  college  in  the  school  of  medicine  to  which  he  belongs ;  or  that 
he  has  practised  medicine  in  the  State  continuously  for  ten  years  prior 
to  March  8,  1881 ;  or  that  he  has  been  found  upon  examination  to  be 
qualified  to  practise  medicine  in  all  its  departments,  and  which  sub- 
jects a  person  practising  without  such  certificate  to  prosecution  and 
punishment  for  a  misdemeanor,  does  not,  when  enforced  against  a 
person  who  had  been  a  practising  physician  in  the  State  for  a  period 
of  five  years  before  1881,  without  a  diploma  of  a  reputable  medical 
college  in  the  school  of  medicine  to  which  he  belonged,  deprive  him 
of  his  estate  or  interest  in  the  profession  without  due  process  of  law- 

The  State,  in  the  exercise  of  its  power  to  provide  for  the  general  welfare 
of  its  people,  may  exact  from  parties  before  they  can  practise  medicine 
a  degree  of  skill  and  learning  in  that  profession  upon  which  the  com- 
munity employing  their  services  may  confidently  rely ;  and,  to  ascer- 
tain whether  they  have  such  qualifications,  require  them  to  obtain  a 
certificate  or  license  from  a  board  or  other  authority  competent  to 
judge  in  that  respect.  If  the  qualifications  required  are  appropriate 

*  Reported  in  129  U.  S.  114. 


to  the  profession,  and  attainable  by  reasonable  study  or  application, 
their  validity  is  not  subject  to  objection  because  of  their  stringency 
or  difficulty. 

Legislation  is  not  open  to  the  charge  of  depriving  one  of  his  rights  with- 
out due  due  process  of  law,  if  it  be  general  in  its  operation  upon  the 
subjects  to  which  it  relates,  and  is  enforceable  in  the  usual  modes 
established  in  the  administration  of  government  with  respect  to 
kindred  matters ;  that  is,  by  process  or  proceedings  adapted  to  the 
nature  of  the  case,  and  such  is  the  legislation  of  West  Virginia  in 
question.  Cummings  v.  Missouri,  (4  Wall.  277,)  and  Ex  parte  Garland, 
(4  Wall.  333,)  examined  and  shown  to  differ  materially  from  this  case. 

This  case  comes  from  the  Supreme  Court  of  Appeals 
of  West  Virginia.  It  involves  the  validity  of  the  statute 
of  that  State  which  requires  every  practitioner  of  medi- 
cine in  it  to  obtain  a  certificate  from  the  State  Board  of 
Health  that  he  is  a  graduate  of  a  reputable  medical 
college  in  the  school  of  medicine  to  which  he  belongs; 
or  that  he  has  practised  medicine  in  the  State  continu- 
ously for  the  period  of  ten  years  prior  to  the  eighth  day 
of  March,  1881;  or  that  he  has  been  found,  upon  exami- 
nation by  the  board,  to  be  qualified  to  practise  medicine 
in  all  its  departments;  and  makes  the  practise  of,  or  the 
attempt  by  any  person  to  practise,  medicine,  surgery,  or 
obstetrics  in  the  State  without  such  certificate,  -unless 
called  from  another  State  to  treat  a  particular  case,  a  mis- 
demeanor punishable  by  fine  or  imprisonment,  or  both, 
in  the  discretion  of  the  court.  The  statute  in  question  is 
found  in  §§  9  and  15  of  an  act  of  the  State,  chapter  93, 
passed  March  15,  1882,  amending  a  chapter  of  its  code 
concerning  the  public  health.  (Statutes  of  1882,  245,  246, 
248.)  These  sections  are  as  follows: 

"  SEC.  9.  The  following  persons,  and  no  others,  shall 
hereafter  be  permitted  to  practise  medicine  in  this  State, 
viz: 

"  First.  All  persons  who  are  graduates  of  a  reputable 
medical  college  in  the  school  of  medicine  to  which  the 
person  desiring  to  practise  belongs.  Every  such  person 
shall,  if  he  has  not  already  done  so  and  obtained  the  cer- 
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tificate  hereinafter  mentioned,  present  his  diploma  to  the 
State  Board  of  Health,  or  to  the  two  members  thereof  in 
his  Congressional  district,  and  if  the  same  is  found  to  be 
genuine,  and  was  issued  by  such  medical  college,  as  is 
hereinafter  mentioned,  and  the  person  presenting  the 
same  be  the  graduate  named  therein,  the  said  board,  or  said 
•  two  members  thereof,  (as  the  case  may  be,)  shall  issue  and 
deliver  to  him  a  certificate  to  that  effect,  and  such  diploma 
and  certificate,  shall  entitle  the  person  named  in  such 
diploma  to  practice  medicine  in  all  its  departments  in 
this  State. 

"  Second.  All  persons  who  have  practised  medicine  in 
this  State  continuously  for  the  period  of  ten  years  prior  to 
the  eighth  day  of  March,  one  thousand  eight  hundred 
and  eighty-one.  Every  such  person  shall  make  and  file 
with  the  two  members  of  the  State  Board  of  Health  in 
the  Congressional  district  in  which  he  resides,  or  if  he  re- 
sides out  of  the  State  in  the  district  nearest  his  residence, 
an  affidavit  of  the  number  of  years  he  has  continuously 
practised  in  this  State,  and  if  the  number  of  years  there- 
in stated  be  ten  or  more,  the  said  board  or  said  two  mem- 
bers thereof  shall,  unless  they  ascertain  such  affidavit  to 
be  false,  give  him  a  certificate  to  that  fact,  and  authorizing 
him  to  practise  medicine  in  all  its  departments  in  this 
State. 

"Third.  A  person  who  is  not  such  graduate  and  who 
has  not  so  practised  in  this  State  for  a  period  of  ten  years, 
desiring  to  practise  medicine  in  this  State,  shall,  if  he  has 
not  already  done  so,  present  himself  for  examination  be- 
fore the  State  Board  of  Health  or  before  the  said  two 
members  thereof  in  the  Congressional  district  in  which 
he  resides,  or,  if  he  resides  out  of  the  State,  to  the  said 
two  members  of  the  State  Board  of  Health  in  the  Con- 
gressional district  nearest  his  place  of  residence,  who,  to- 
gether with  a  member  of  the  local  board  of  health,  who 
is  a  physician  (if  there  be  such  member  of  the  local  board) 
of  the  county  in  which  the  examination  is  held,  shall  ex- 

'  0?  THE 


amine  him  as  herein  provided,  and  if,  upon  full  exami- 
nation, they  find  him  qualified  to  practise  medicine  in 
all  its  departments,  they,  or  a  majority  of  them,  shall 
grant  him  a  certificate  to  that  effect,  and  thereafter  he 
shall  have  the  right  to  practise  medicine  in  this  State  to 
the  same  extent  as  if  he  had  the  diploma  and  certificate 
hereinbefore  mentioned."  If  any  person  practised  or  at- 
tempted to  practise  medicine,  surgery,  or  obstetrics  in  the 
State  without  having  complied  with  the  provisions  of  this 
law  he  was  deemed  guilty  of  a  misdemeanor  and  fined 
for  every  such  offence  not  less  than  fifty  nor  more  than 
five  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
less  than  one  month  nor  more  than  twelve  months,  or  be 
punished  by  both  such  fine  and  imprisonment,  at  the  dis- 
cretion of  the  court. 

Under  this  statute  the  plaintiff  in  error  was  indicted  in 
the  State  Circuit  Court  of  Preston  County,  West  Virginia, 
for  unlawfully  engaging  in  the  practice  of  medicine  in 
that  State  in  June,  1882,  without  a  diploma,  certificate,  or 
license  therefor,  as  there  required,  not  being  a  physician 
or  surgeon  called  from  another  State  to  treat  a  particular 
case  or  to  perform  a  particular  surgical  operation.  To  this 
indictment  the  defendant  pleaded  not  guilty,  and  a  jury 
being  called  for  his  trial  it  was  admitted  that  the  defend- 
ant was  engaged  in  the  practice  of  medicine  in  the  town 
of  Newburg,  Preston  County,  West  Virginia,  at  the  time 
charged  in  the  indictment,  and  had  been  so  engaged  since 
the  year  1876  continuously  to  the  present  time,  and  had 
during  all  of  said  time  enjoyed  a  lucrative  practice,  pub- 
licly professing  to  be  a  physician,  prescribing  for  the  sick, 
and  appending  to  his  name  the  letters  M.  D. ;  that  he  was 
not  then  and  there  a  physician  and  surgeon  called  from 
another  State  to  treat  a  particular  case  or  to  perform  a 
particular  surgical  operation,  nor  was  he  then  and  there 
a  commissioned  officer  of  the  United  States  army  and 
navy  and  hospital  service;  and  that  he  had  no  certificate 
as  required  by  the  legislation  of  West  Virginia,  but  that 


he  had  a  diploma  from  the  American  Medical  Eclectic 
College  of  Cincinnati,  Ohio ;  that  he  had  presented  said 
diploma  to  the  members  of  the  Board  of  Health  who  re- 
sided in  his  Congressional  district  and  asked -for  the  cer- 
tificate, as  required  by  law,  but  that  they  had  returned 
it  to  him  with  their  refusal  to  grant  him  the  certificate 
asked,  because,  as  they  claimed,  said  college  did  not  come 
under  the  word  reputable  as  denned  by  said  Board  of 
Health. 

The  jury  found  the  defendant  guilty,  and  he  was  sen- 
tenced to  pay  a  fine  of  $50  and  the  costs  of  the  proceed- 
ings. The  case  was  carried  to  the  Supreme  Court  of  Ap- 
peals of  the  State  where  the  judgment  was  affirmed,  and 
to  review  that  judgment  the  case  was  brought  to  the  Su- 
preme Court  of  the  United  States. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

Whether  the  indictment  upon  which  the  plaintiff  in 
error  was  tried  and  found  guilty  is  open  to  objection  for 
want  of  sufficient  certainty  in  its  averments,  is  a  question 
which  does  not  appear  to  have  been  raised  either  on  the 
trial  or  before  the  Supreme  Court  of  the  State.  The  pre- 
siding justice  of  the  latter  court  in  its  opinion  states  that 
the  counsel  for  the  defendant  expressly  waived  all  objec- 
tions to  defects  in  form  or  substance  of  the  indictment, 
and  based  his  claim  for  a  review  of  the  judgment  on  the 
ground  that  the  statute  of  West  Virginia  in  unconstitu- 
tional and  void.  The  unconstitutionally  asserted  con- 
sists in  its  alleged  conflict  with  the  clause  of  the  Four- 
teenth Amendment,  which  declares  that  no  State  shall 
deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law ;  the  denial  to  the  defendant  of  the 
right  to  practise  his  profession  without  the  certificate  re- 
quired constituting  the  deprivation  of  his  vested  right 
and  estate  in  his  profession,  which  he  had  previously  ac- 
quired. 
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It  is  undoubtedly  the  right  of  every  citizen  of  the 
United  States  to  follow  any  lawful  calling,  business,  or 
profession  he  may  choose,  subject  only  to  such  restrictions 
as  are  imposed  upon  all  persons  of  like  age,  sex,  and  con- 
dition. This  right  may  in  many  respects  be  considered 
as  a  distinguishing  feature  of  our  republican  institutions. 
Here  all  vocations  are  open  to  every  one  on  like  conditions. 
All  may  be  pursued  as  sources  of  livelihood,  some  requir- 
ing years  of  study  and  great  learning  for  their  successful 
prosecution.  The  interest,  or,  as  it  is  sometimes  termed, 
the  estate  acquired  in  them,  that  is,  the  right  to  continue 
their  prosecution,  is  often  of  great  value  to  the  possessors, 
and  cannot  be  arbitrarily  taken  from  them,  any  more 
than  their  real  or  personal  property  can  be  thus  taken. 
But  there  is  no  arbitrary  deprivation  of  such  right  where 
its  exercise  is  not  permitted  because  of  a  failure  to  comply 
with  conditions  imposed  by  the  State  for  the  protection 
of  society.  The  power  of  the  State  to  provide  for  the 
general  welfare  of  its  people  authorizes  it  to  prescribe  all 
such  regulations  as,  in  its  judgment,  will  secure,  or  tend 
to  secure,  them  against  the  consequences  of  ignorance  and 
incapacity  as  well  as  of  deception  and  fraud.  As  one 
means  to  this  end  it  has  been  the  practice  of  different 
States,  from  time  immemorial,  to  exact  in  many  pursuits 
a  certain  degree  of  skill  and  learning  upon  which  the 
community  may  confidently  rely,  their  possession  being 
generally  ascertained  upon  an  examination  of  parties  by 
competent  persons,  or  inferred  from  a  certificate  to  them 
in  the  form  of  a  diploma  or  license  from  an  institution 
established  for  instruction  on  the  subjects,  scientific  and 
otherwise,  with  which  such  pursuits  have  to  deal.  The 
nature  and  extent  of  the  qualifications  required  must  de- 
pend primarily  upon  the  judgment  of  the  State  as  to 
their  necessity.  If  they  are  appropriate  to  the  calling  or 
profession,  and  attainable  by  reasonable  study  or  appli- 
cation, no  objection  to  their  validity  can  be  raised  because 
of  their  stringency  or  difficulty.  It  is  only  when  they 


have  no  relation  to  such  calling  or  profession,  or  are  un- 
attainable by  such  reasonable  study  and  application,  that 
they  can  operate  to  deprive  one  of  his  right  to  pursue  a 
lawful  vocation. 

Few  professions  require  more  careful  preparation  by 
one  who  seeks  to  enter  it  than  that  of  medicine.  It  has 
to  deal  with  all  those  subtle  and  mysterious  influences 
upon  which  health  and  life  depend,  and  requires  not  only 
a  knowledge  of  the  properties  of  vegetable  and  mineral 
substances,  but  of  the  human  body  in  all  its  complicated 
parts,  and  their  relation  to  each  other,  as  well  as  their  in- 
fluence upon  the  mind.  The  physician  must  be  able  to 
detect  readily  the  presence  of  disease,  and  prescribe  appro- 
priate remedies  for  its  removal.  Every  one  may  have 
occasion  to  consult  him,  but  comparatively  few  can  judge 
of  the  qualifications  of  learning  and  skill  which  he  pos- 
sesses. Reliance  must  be  placed  upon  the  assurance 
given  by  his  license,  issued  by  an  authority  competent  to 
judge  in  that  respect,  that  he  possesses  the  requisite  quali- 
fications. Due  consideration,  therefore,  for  the  protection 
of  society  may  well  induce  the  State  to  exclude  from  prac- 
tice those  who  have  not  such  a  license,  or  who  are  found 
upon  examination  not  to  be  fully  qualified.  The  same 
reasons  which  control  in  imposing  conditions,  upon  com- 
pliance with  which  the  physician  is  allowed  to  practise  in 
the  first  instance,  may  call  for  further  conditions  as  new 
modes  of  treating  disease  are  discovered,  or  a  more  thor- 
ough aquaintance  is  obtained  of  the  remedial  properties 
of  vegetable  and  mineral  substances,  or  a  more  accurate 
knowledge  is  acquired  of  the  human  system  and  of  the 
agencies  by  which  it  is  affected.  It  would  not  be  deemed  a 
matter  for  serious  discussion  that  a  knowledge  of  the  new 
acquisitions  of  the  profession,  as  it  from  time  to  time  ad- 
vances in  its  attainments  for  the  relief  of  the  sick  and 
suffering,  should  be  required  for  continuance  in  its  prac- 
tice, but  for  the  earnestness  with  which  the  plaintiff  in 
error  insists  that,  by  being  compelled  to  obtain  the  cer- 


tificate  required,  and  prevented  from  continuing  in  his 
practice  without  it,  he  is  deprived  of  his  right  and  estate 
in  his  profession  without  due  process  of  law.  We  perceive 
nothing  in  the  statute  which  indicates  an  intention  of  the 
legislature  to  deprive  one  of  any  of  his  rights.  No  one 
has  a  right  to  practise  medicine  without  having  the  nec- 
essary qualifications  of  learning  and  skill ;  and  the  statute 
only  requires  that  whoever  assumes,  by  offering  to  the 
community  his  services  as  a  physician,  that  he  possesses 
such  learning  and  skill,  shall  present  evidence  of  it  by  a 
certificate  or  license  from  a  body  designated  by  the  State 
as  competent  to  judge  of  his  qualifications. 

As  we  have  said  on  more  than  one  occasion,  it  may  be 
difficult,  if  not  impossible,  to  give  to  the  terms  "  due  pro- 
cess of  law"  a  definition  which  will  embrace  every  per- 
missible exertion  of  power  affecting  private  rights  and 
exclude  such  as  are  forbidden.  They  come  to  us  from  the 
law  of  England,  from  which  country  our  jurisprudence 
is  to  a  great  extent  derived,  and  their  requirement  was 
there  designed  to  secure  the  subject  against  the  arbitrary 
action  of  the  crown,  and  place  him  under  the  protection  of 
the  law.  They  were  deemed  to  be  equivalent  to  "  the  law  of 
the  land."  In  this  country,  the  requirement  is  intended 
to  have  a  similar  effect  against  legislative  power,  that  is, 
to  secure  the  citizen  against  any  arbitrary  deprivation  of 
his  rights,  whether  relating  to  his  life,  his  liberty,  or  his 
property.  Legislation  must  necessarily  vary  with  the  dif- 
ferent objects  upon  which  it  is  designed  to  operate.  It  is 
sufficient,  for  the  purposes  of  this  case,  to  say  that  legislation 
is  not  open  to  the  charge  of  depriving  one  of  his  rights  with- 
out due  process  of  law,  if  it  be  general  in  its  operation  upon 
the  subjects  to  which  it  relates,  and  is  enforceable  in  the 
usual  modes  established  in  the  administration  of  govern- 
ment with  respect  to  kindred  matters:  that  is,  by  process 
or  proceedings  adapted  to  the  nature  of  the  case.  The 
great  purpose  of  the  requirement  is  to  exclude  everything 
that  is  arbitrary  and  capricious  in  legislation  affecting  the 
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rights  of  the  citizen.  As  said  by  this  court  in  Yick  Wo 
v.  Hopkins,  speaking  by  Mr.  Justice  Matthews:  "When 
we  consider  the  nature  and  the  theory  of  our  institutions 
of  government,  the  principles  upon  which  they  are  sup- 
posed to  rest,  and  review  the  history  of  their  development, 
we  are  constrained  to  conclude  that  they  do  not  mean  to 
leave  room  for  the  play  and  action  of  purely  personal  and 
arbitrary  power."  (118  U.  S.  356,  369.)  See,  also,  Pen- 
noyer  v.  Neff,  (95  U.  S.  714,  733 ;)  Davidson  v.  New  Orleans, 
(96  U.  S.  97,  104,  107;)  Hurtado  v.  California,  (110  U.  S. 
516;)  Missouri  Pacific  Railway  Co.  v.  Humes,  (115  U.  S. 
512,  519.) 

There  is  nothing  of  an  arbitrary  character  in  the  pro- 
visions of  the  statute  in  question ;  it  applies  to  all  physi- 
cians, except  those  who  may  be  called  for  a  special  case 
from  another  State ;  it  imposes  no  conditions  which  can- 
not be  readily  met;  and  it  is  made  enforceable  in  the 
mode  usual  in  kindred  matters,  that  is,  by  regular  pro- 
ceedings adapted  to  the  case.  It  authorizes  an  examina- 
tion of  the  applicant  by  the  Board  of  Health  as  to  his 
qualifications  when  he  has  no  evidence  of  them  in  the 
diploma  of  a  reputable  medical  college  in  the  school  of 
medicine  to  which  he  belongs,  or  has  not  practised  in  the 
State  a  designated  period  before  March,  1881.  If,  in  the 
proceedings  under  the  statute,  there  should  be  any  unfair 
or  unjust  action  on  the  part  of  the  board  in  refusing  him 
a  certificate,  we  doubt  not  that  a  remedy  would  be  found 
in  the  courts  of  the  State.  But  no  such  imputation  can 
be  made,  for  the  plaintiff  in  error  did  not  submit  himself 
to  the  examination  of  the  board  after  it  had  decided  that 
the  diploma  he  presented  was  insufficient. 

The  cases  of  Cummings  v.  The  State  of  Missouri,  (4  Wall. 
277,)  and  of  Ex  parte  Garland,  (4  Wall.  333,)  upon  which 
much  reliance  is  placed,  do  not,  in  our  judgment,  support 
the  contention  of  the  plaintiff  in  error.  In  the  first  of 
these  cases  it  appeared  that  the  constitution  of  Missouri, 
adopted  in  1865,  prescribed  an  oath  to  be  taken  by  persons 
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holding  certain  offices  and  trusts,  and  following  certain 
pursuits  within  its  limits.  They  were  required  to  deny 
that  they  had  done  certain  things,  or  had  manifested  by 
act  or  word  certain  desires  or  sympathies.  The  oath 
which  they  were  to  take  embraced  thirty  distinct  affirma- 
tions respecting  their  past  conduct,  extending  even  to 
their  words,  desires,  and  sympathies.  Every  person  un- 
able to  take  this  oath  was  declared  incapable  of  holding 
in  the  State  "any  office  of  honor,  trust,  or  profit  under 
its  authority,  or  of  being  an  officer,  councilman,  director, 
trustee,  or  other  manager  of  any  corporation,  public  or 
private,"  then  existing  or  thereafter  established  by  its  au- 
thority; or  "of  acting  as  a  professor  or  teacher  in  any 
educational  institution,  or  in  any  common  or  other  school, 
or  of  holding  any  real  estate  or  other  property  in  trust  for 
the  use  of  any  church,  religious  society,  or  congregation." 
And  every  person  holding  at  the  time  the  constitution 
took  effect  any  of  the  offices,  trusts,  or  positions  mentioned 
was  required,  within  sixty  days  thereafter,  to  take  the 
oath,  and  if  he  failed  to  comply  with  this  requirement  it 
was  declared  that  his  office,  trust,  or  position  should,  ipso 
facto,  become  vacant. 

No  person  after  the  expiration  of  the  sixty  days  was 
allowed,  without  taking  the  oath,  "to  practise  as  an  attorney 
or  counsellor  at  law,"  nor  after  that  period  could  "  any 
person  be  competent  as  a  bishop,  priest,  deacon,  minister, 
elder,  or  other  clergyman  of  any  religious  persuasion, 
sect,  or  denomination  to  teach  or  preach,  or  solemnize 
marriages."  Fine  and  imprisonment  were  prescribed  as 
a  punishment  for  holding  or  exercising  any  of  the  "  offices, 
positions,  trusts,  professions,  or  functions"  specified,  with- 
out taking  the  oath,  and  false  swearing  or  affirmation  in 
taking  it  was  declared  to  be  perjury  punishable  by  im- 
prisonment in  the  penitentiary. 

A  priest  of  the  Roman  Catholic  Church  was  indicted 
in  a  Circuit  Court  of  Missouri,  and  convicted  of  the  crime 
of  teaching  and  preaching  as  a  priest  and  minister  of 
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that  religious  denomination,  without  having  first  taken 
the  oath,  and  was  sentenced  to  pay  a  fine  of  five  hundred 
dollars,  and  to  be  committed  to  jail  until  the  same  was 
paid.  On  appeal  to  the  Supreme  Court  of  the  State  the 
judgment  was  amrmed,  and  the  case  was  brought  on  error 
to  this  court. 

As  many  of  the  acts  from  which  the  parties  were  obliged 
to  purge  themselves  by  the  oath  had  no  relation  to  their 
fitness  for  the  pursuits  and  professions  designated,  the 
court  held  that  the  oath  was  not  required  as  a  means  of 
ascertaining  whether  the  parties  were  qualified  for  those 
pursuits  and  professions,  but  was  exacted  because  it  was 
thought  that  the  acts  deserved  punishment,  and  that,  for 
many  of  them,  there  was  no  way  of  inflicting  punishment 
except  by  depriving  the  parties  of  their  offices  and  trusts. 
A  large  portion  of  the  people  of  Missouri  were  unable  to 
take  the  oath,  and  as  to  them  the  court  held  that  the  re- 
quirements of  its  constitution  amounted  to  a  legislative 
deprivation  of  their  rights.  Many  of  the  acts  which 
parties  were  bound  to  deny  that  they  had  ever  done  were 
innocent  at  the  time  they  were  committed,  and  the  de- 
privation of  a  right  to  continue  in  their  offices  if  the  oath 
were  not  taken  was  held  to  be  a  penalty  for  a  past  act, 
which  was  violative  of  the  constitution.  The  doctrine 
of  this  case  was  affirmed  in  Pierce  v.  Carskadon,  (16  Wall. 
234.) 

In  the  second  case  mentioned,  that  of  Ex  parte  Garland, 
it  appeared  that,  on  the  2d  of  July,  1862,  Congress  had 
passed  an  act  prescribing  an  oath  to  be  taken  by  every 
person  elected  or  appointed  to  any  office  of  honor  or  profit 
under  the  United  States,  either  in  the  civil,  military,  or 
naval  departments  of  the  government,  except  the  Presi- 
dent, before  entering  upon  the  duties  of  his  office,  and 
before  being  entitled  to  his  salary  or  other  emoluments. 
On  the  24th  of  January,  1865,  Congress,  by  a  supple- 
mental act,  extended  its  provisions  so  as  to  embrace  attor- 
neys and  counsellors  of  the  courts  of  the  United  States. 
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This  latter  act,  among  other  things,  provided  that,  after 
its  passage,  no  person  should  be  admitted  as  an  attorney 
and  counsellor  to  the  bar  of  the  Supreme  Court,  and, 
after  the  4th  of  March,  1865,  to  the  bar  of  any  Circuit  or 
District  Court  of  the  United  States,  or  %f  the  Court  of 
Claims,  or  be  allowed  to  appear  and  be  heard  by  virtue 
of  any  previous  admission,  until  he  had  taken  and  sub- 
scribed the  oath  prescribed  by  the  act  of  July  2,  1862. 
The  oath  related  to  past  acts,  and  its  object  was  to  exclude 
from  practice  in  the  courts  parties  who  were  unable  to 
affirm  that  they  had  not  done  the  acts  specified;  and,  as 
it  could  not  be  taken  by  large  classes  of  persons,  it  was 
held  to  operate  against  them  as  a  legislative  decree  of 
perpetual  exclusion. 

Mr.  Garland  had  been  admitted  to  the  bar  of  the  Su- 
preme Court  of  the  United  States  previous  to  the  passage 
of  the  act.  He  was  a  citizen  of  Arkansas,  and  when  that 
State  passed  an  ordinance  of  secession  which  purported 
to  withdraw  her  from  the  Union,  and  by  another  ordi- 
nance attached  herself  to  the  so-called  Confederate  States, 
he  followed  the  State  and  was  one  of  her  representatives, 
first  in  the  lower  House  and  afterwards  in  the  Senate  of 
the  Congress  of  the  Confederacy,  and  wras  a  member  of 
that  Senate  at  the  time  of  the  surrender  of  the  Confed- 
erate forces  to  the  armies  of  the  United  States.  Subse- 
quently, in  1865,  he  received  from  the  President  of  the 
United  States  a  full  pardon  for  all  offences  committed  by 
his  participation,  direct  or  implied,  in  the  rebellion.  He 
produced  this  pardon  and  asked  permision  to  continue 
as  an  attorney  and  counsellor  of  this  court  without  taking 
the  oath  required  by  the  act  of  January  24, 1865,  and  the 
rule  of  the  court  which  had  adopted  the  clause  requiring 
its  administration  in  conformity  with  the  act  of  Congress. 
The  court  held  that  the  law  in  exacting  the  oath  as  to  his 
past  conduct  as  a  condition  of  his  continuing  in  the  prac- 
tice of  his  profession  imposed  a  penalty  for  a  past  act, 
and  in  that  respect  was  subject  to  the  same  objection  as 
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that  made  to  the  clauses  of  the  constitution  of  Missouri, 
and  was  therefore  invalid. 

There  is  nothing  in  these  decisions  which  supports  the 
positions  for  which  plaintiff  in  error  contends.  They 
only  determine,  that  one  who  is  in  the  enjoyment  of  a 
right  to  preach  and  teach  the  Christian  religion  as  a  priest 
of  a  regular  church,  and  one  who  has  been  admitted  to 
practise  the  profession  of  the  law,  cannot  be  deprived  of  the 
right  to  continue  in  the  exercise  of  their  respective  pro- 
fessions by  the  exaction  from  them  of  an  oath  as  to  their 
past  conduct,  respecting  matters  which  have  no  connec- 
tion with  such  professions.  Between  this  doctrine  and 
that  for  which  the  plaintiff  in  error  contends  there  is  no 
analogy  or  resemblance.  The  constitution  of  Missouri 
and  the  act  of  Congress  in  question  in  those  cases  were 
designed  to  deprive  parties  of  their  right  to  continue  in 
their  professions  for  past  acts  or  past  expressions  of  desires 
and  sympathies,  many  of  which  had  no  bearing  upon 
their  fitness  to  continue  in  their  professions.  The  law  of 
West  Virginia  was  intended  to  secure  such  skill  and  learn- 
ing in  the  profession  of  medicine  that  the  community 
might  trust  with  confidence  those  receiving  a  license 
under  authority  of  the  State. 

Judgment  affirmed. 


The  regulation  and  prohibition,  by  the  legislation  of  a  State,  of  the 
sale,  within  its  limits,  of  spirituous  and  intoxicating  liquors  by  retail 
in  small  quantities,  to  be  used  as  a  beverage,  not  a  violation  of  the 
Constitution  of  the  United  States. 


OF  THE 

UNITED  STATES   SUPREME   COURT 

IN 

CROWLEY  vs.  CHRISTENSEN, 

Delivered  at  October  Term,  1890,* 
BY 

MR.  JUSTICK    KIKLD. 


The  sale  of  spirituous  and  intoxicating  liquors  by  retail  and  in  small 
quantities  may  be  regulated,  or  may  be  absolutely  prohibited,  by 
State  legislation,  without  violating  the  Constitution  or  laws  of  the 
United  States. 

The  ordinances  of  the  city  and  county  of  San  Francisco,  under  which  a 
license  to  the  defendant  in  error  to  sell  intoxicating  liquors  by  retail 
and  in  small  quantities  was  refused,  having  been  held  by  the  Supreme 
Court  of  California  not  to  be  repugnant  to  the  constitution  of  that 
State,  that  decision  is  binding  upon  this  court. 

This  was  an  appeal  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California 
discharging,  on  habeas  corpus,  the  petitioner  for  the  writ, 
the  appellee  here,  from  the  custody  of  the  chief  of  police 
of  the  city  and  county  of  San  Francisco,  by  whom  he  was 
held  under  a  warrant  of  arrest  issued  by  the  police  court 
of  that  municipality,  upon  a  charge  of  having  engaged 
in  and  carried  on  in  that  city  the  business  of  selling 

*  Reported  in  137  U.  S.  Reports,  86. 


spirituous,  malt,  and  fermented  liquors  and  wines  in  less 
quantities  than  one  quart,  without  the  license  required 
by  the  ordinance  of  the  city  and  county.  The  ordinance 
referred  to  provided  that  every  person  who  sold  such 
liquors  or  wines  in  quantities  less  than  one  quart  should 
be  designated  as  "  a  retail  liquor  dealer,"  and  as  "  a  grocer 
and  retail  liquor  dealer,"  and  that  no  license  as  such 
liquor  dealer,  after  January  1,  1886,  "  shall  be  issued  by 
the  collector  of  licenses,  unless  the  person  desiring  the 
same  shall  have  obtained  the  written  consent  of  a  ma- 
jority of  the  board  of 'police  commissioners  of  the  city 
and  county  of  San  Francisco  to  carry  on  or  conduct  said 
business;  but,  in  case  of  refusal  of  such  consent,  upon  ap- 
plication, said  board  of  police  commissioners  shall  grant 
the  same  upon  the  written  recommendation  of  not  less 
than  twelve  citizens  of  San  Francisco  owning  real  estate 
in  the  block  or  square  in  which  said  business  of  retail 
liquor  dealer  or  grocery  and  retail  liquor  dealer  is  to  be 
carried  on ; "  and  that  such  license  shall  be  issued  for  a 
period  of  only  three  months.  The  ordinance  further  de- 
clared that  any  person  violating  this  provision  should  be 
deemed  guilty  of  a  misdemeanor. 

The  constitution  of  California  provides,  in  the  eleventh 
section  of  article  11,  that "  any  county,  city,  town,  or  town- 
ship may  make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws." 

The  petitioner  had,  previously  to  June  10, 1889,  carried 
on  the  business  of  retail  liquor  dealer  in  San  Francisco 
for  some  years,  under  licenses  from  the  board  of  police 
commissioners,  but  his  last  license  was  to  expire  on  the 
17th  of  that  month.  Previously  to  its  expiration,  he  was 
informed  by  the  police  commissioners  that  they  had  with- 
drawn their  consent  to  the  further  issue  of  a  license  to 
him.  He  afterwards  tendered  to  the  collector  of  license 
fees,  through  which  officer  it  was  the  practice  of  the  board 
to  issue  the  licenses,  the  sum  required  for  a  new  license, 


but  the  tender  was  not  accepted,  and  his  application  for  a 
new  license  was  refused. 

In  August,  1890,  a  complaint  was  made  against  the 
petitioner,  charging  him  with  unlawfully  engaging  in 
and  carrying  on  in  San  Francisco  the  business  of  a  retail 
liquor  dealer  without  a  license  under  the  ordinance  of  the 
city  and  county.  Upon  this  complaint,  a  warrant  was 
issued,  under  which  he  was  arrested.  He  thereupon  ap- 
plied to  the  Circuit  Court  of  the  United  States  for  a  writ 
of  habeas  corpus,  which  was  issued. 

In  return  to  the  writ,  the  chief  of  police,  the  appellant 
here,  stated  that  he  held  the  petitioner  under  the  warrant 
mentioned  by  the  petitioner  and  several  other  warrants 
issued  by  the  police  court  of  the  city  and  county,  upon 
different  charges,  made  at  different  times,  of  his  conduct- 
ing and  carrying  on  the  business  of  a  retail  liquor  dealer 
in  San  Francisco  without  a  license,  as  required  by  the 
ordinance  of  the  city  and  county.  He  also  stated,  among 
other  things,  that  a  further  license  to  the  petitioner  was  re- 
fused by  the  police  commissioners  because  they  had  reason 
to  believe  that  the  business  was  carried  on  by  him  under 
his  existing  license  in  such  a  manner  as  to  be  offensive 
and  violative  of  the  criminal  laws  of  the  State  and  of  the 
rights  of  others.  In  support  of  this  charge,  it  was  averred 
that  in  that  business  the  petitioner  was  assisted  by  one 
whom  he  represented  and  claimed  to  be  his  wife,  and  that 
she  had  on  one  occasion  stolen  one  hundred  and  sixty 
dollars  from  a  person  who  visited  his  saloon,  and  been 
convicted  of  the  offence  in  the  Superior  Court  of  the  city 
and  county,  and  sentenced  to  be  imprisoned  for  one  year, 
and  on  another  occasion  had  stolen  a  watch  and  a  scarf- 
pin  from  a  person  at  the  saloon,  and  was  held  to  answer 
for  the  charge.  It  was  also  averred  that  there  were  more 
than  sixteen  citizens  of  San  Francisco  owning  real  estate 
in  the  block  on  which  the  petitioner  carried  on  his  busi- 
ness. It  did  not  appear  that,  on  the  hearing  of  the  appli- 
cation, any  proof  was  offered  of  the  facts  alleged  either  in 


the  petition  or  in  the  return.  The  case  was  heard  upon 
exceptions  or  demurrer  to  the  return.  To  that  part  re- 
specting the  alleged  larceny  by  the  wife  and  her  convic- 
tion, the  demurrer  was  on  the  ground  that  the  return  also 
showed  that  an  appeal  had  been  taken  from  the  convic- 
tion, which  was  then  pending,  and  that  she  might  be 
acquitted  of  the  offence  charged. 

Several  objections  were  urged  by  the  petitioner  to  the 
ordinance.  Some  of  them  were  of  a  technical  character, 
and  could  not  be  considered.  Of  the  others,  only  one  was 
noticed,  which  was  that,  by  it,  "the  State  of  California, 
by  its  officers,  denies  to  him  the  equal  protection  of  the 
laws,  and  makes  and  enforces  against  him  a  law  which 
abridges  his  privileges  and  immunities  as  a  citizen  of  the 
United  States,"  contrary  to  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 

The  court  held  that  the  ordinance  made  the  business 
of  the  petitioner  depend  upon  the  arbitrary  will  of  others, 
and  in  that  respect  denied  to  him  the  equal  protection  of 
the  laws,  and  accordingly  ordered  his  discharge.  (43  Fed. 
Rep.  243.)  From  that  order  the  case  was  brought  to  this 
court  by  appeal,  under  §§  763  and  764  of  the  Revised 
Statutes,  this  latter  section  as  amended  by  the  act  of  March 
3,  1885,  c.  353,  23  Stat.  437. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

It  is  undoubtedly  true  that  it  is  the  right  of  every  citi- 
zen of  the  United  States  to  pursue  any  lawful  trade  or 
business,  under  such  restrictions  as  are  imposed  upon  all 
persons  of  the  same  age,  sex,  and  condition.  But  the 
possession  and  enjoyment  of  all  rights  are  subject  to  such 
reasonable  conditions  as  may  be  deemed  by  the  governing 
authority  of  the  country  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  community.  Even 
liberty  itself,  the  greatest  of  all  rights,  is  not  unrestricted 
license  to  act  according  to  one's  own  will.  It  is  only 


freedom  from  restraint  under  conditions  essential  to  the 
equal  enjoyment  of  the  same  right  by  others.  It  is  then 
liberty  regulated  by  law.  The  right  to  acquire,  enjoy, 
and  dispose  of  property  is  declared  in  the  constitutions 
of  several  States  to  be  one  of  the  inalienable  rights  of 
man.  But  this  declaration  is  not  held  to  preclude  the 
legislature  of  any  State  from  passing  laws  respecting  the 
acquisition,  enjoyment,  and  disposition  of  property. 
What  contracts  respecting  its  acquisition  and  disposition 
shall  be  valid,  and  what  void  or  voidable ;  when  they 
shall  be  in  writing,  and  when  they  may  be  made  orally; 
and  by  what  instruments  it  may  be  conveyed  or  mort- 
gaged, are  subjects  of  constant  legislation.  And  as  to  the 
enjoyment  of  property,  the  rule  is  general  that  it  must  be 
accompanied  with  such  limitations  as  will  not  impair  the 
equal  enjoyment  by  others  of  their  property.  Sic  utere 
tuo  ut  alienum  non  Isedas  is  a  maxim  of  universal  applica- 
tion. 

For  the  pursuit  of  any  lawful  trade  or  business,  the 
law  imposes  similar  conditions.  Regulations  respecting 
them  are  almost  infinite,  varying  with  the  nature  of  the 
business.  Some  occupations,  by  the  noise  made  in  their 
pursuit,  some  by  the  odors  they  engender,  and  some  by 
the  dangers  accompanying  them,  require  regulations  as 
to  the  locality  in  which  they  shall  be  conducted.  Some, 
by  the  dangerous  character  of  the  articles  used,  manu- 
factured, or  sold,  require,  also,  special  qualifications  in 
the  parties  permitted  to  use,  manufacture,  or  sell  them. 
All  this  is  but  common  knowledge,  and  would  hardly  be 
mentioned  were  it  not  for  the  position  often  taken,  and 
vehemently  pressed,  that  there  is  something  wrong  in 
principle  and  objectionable  in  similar  restrictions  when 
applied  to  the  business  of  selling  by  retail,  in  small  quan- 
tities, spirituous  and  intoxicating  liquors.  It  is  urged 
that,  as  the  liquors  are  used  as  a  beverage,  and  the  injury 
following  them,  if  taken  in  excess,  is  voluntarily  inflicted 
and  is  confined  to  the  party  offending,  their  sale  should 


be  without  restrictions,  the  contention  being  that  what  a 
man  shall  drink,  equally  with  what  he  shall  eat,  is  not 
properly  matter  for  legislation. 

There  is  in  this  position  an  assumption  of  a  fact  which 
does  not  exist,  that,  when  the  liquors  are  taken  in  excess, 
the  injuries  are  confined  to  the  party  offending.  The 
injury,  it  is  true,  first  falls  upon  him  in  his  health,  which 
the  habit  undermines ;  in  his  morals,  which  it  weakens ; 
and  in  the  self-abasement,  which  it  creates.  But,  as  it 
leads  to  neglect  of  business  and  waste  of  property  and 
general  demoralization,  it  affects  those  who  are  immedi- 
ately connected  with  and  dependent  upon  him.  By  the 
general  concurrence  of  opinion  of  every  civilized  and 
Christian  community,  there  are  few  sources  of  crime  and 
misery  to  society  equal  to  the  dram  shop,  where  intoxi- 
cating liquors,  in  small  quantities,  to  be  drunk  at  the 
time,  are  sold  indiscriminately  to  all  parties  applying. 
The  statistics  of  every  State  show  a  greater  amount  of 
crime  and  misery  attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons  than  to  any  other 
source.  The  sale  of  such  liquors  in  this  way  has  therefore 
been,  at  all  times,  by  the  courts  of  every  State,  considered 
as  the  proper  subject  of  legislative  regulation.  Not  only 
may  a  license  be  exacted  from  the  keeper  of  the  saloon 
before  a  glass  of  his  liquors  can  be  thus  disposed  of,  but 
restrictions  may  be  imposed  as  to  the  class  of  persons  to 
whom  they  may  be  sold,  and  the  hours  of  the  day  and 
the  days  of  the  week  on  which  the  saloons  may  be  opened. 
Their  sale  in  that  form  may  be  absolutely  prohibited.  It 
is  a  question  of  public  expediency  and  public  morality, 
and  not  of  Federal  law.  The  police  power  of  the  State  is 
fully  competent  to  regulate  the  business — to  mitigate  its 
evils  or  to  suppress  it  entirely.  There  is  no  inherent 
right  in  a  citizen  to  thus  sell  intoxicating  liquors  by  re- 
tail ;  it  is  not  a  privilege  of  a  citizen  of  the  State  or  of  a 
citizen  of  the  United  States.  As  it  is  a  business  attended 
with  danger  to  the  community,  it  may,  as  already  said, 


be  entirely  prohibited,  or  be  permitted  under  such  condi- 
tions as  will  limit  to  the  utmost  its  evils.  The  manner 
and  extent  of  regulation  rest  in  the  discretion  of  the 
governing  authority.  That  authority  may  vest  in  such 
officers  as  it  may  deem  proper  the  power  of  passing  upon 
applications  for  permission  to  carry  it  on,  and  to  issue 
licenses  for  that  purpose.  It  is  a  matter  of  legislative 
will  only.  As  in  many  other  cases,  the  officers  may  not 
always  exercise  the  power  conferred  upon  them  with 
wisdom  or  justice  to  the  parties  affected.  But  that  is  a 
matter  which  does  not  affect  the  authority  of  the  State; 
nor  is  it  one  which  can  be  brought  under  the  cognizance 
of  the  courts  of  the  United  States. 

The  constitution  of  California  vests  in  the  municipality 
of  the  city  and  county  of  San  Francisco  the  right  to  make 
"all  such  local,  police,  sanitary,  and  other  regulations  as 
are  not  in  conflict  with  general  laws."  The  Supreme 
Court  of  the  State  has  decided  that  the  ordinance  in  ques- 
tion, under  which  the  petitioner  was  arrested  and  is  held 
in  custody,  was  thus  authorized  and  is  valid.  That  de- 
cision is  binding  upon  us  unless  some  inhibition  of  the 
Constitution  or  of  a  law  of  the  United  States  is  violated 
by  it.  We  do  not  perceive  that  there  is  any  such  viola- 
tion. The  learned  Circuit  Judge  saw  in  the  provisions  of 
the  ordinance  empowering  the  police  commissioners  to 
grant  or  refuse  their  assent  to  the  application  of  the  peti- 
tioner for  a  license,  or,  failing  to  obtain  their  assent  upon 
application,  requiring  it  to  be  given  upon  the  recommen- 
dation of  twelve  citizens  owning  real  estate  in  the  block 
or  square  in  which  his  business  as  a  retail  dealer  in  liquors 
was  to  be  carried  on,  the  delegation  of  arbitrary  discretion 
to  the  police  commissioners  and  to  real  estate  owners  of 
the  block,  which  might  be,  and  was,  exercised  to  deprive 
the  petitioner  of  the  equal  protection  of  the  laws.  And 
he  considers  that  his  view  in  this  respect  is  supported  by 
the  decision  in  Tick  Wo  v.  Hopkins,  (118  U.  S.  356.) 

In  that  case  it  appeared  that  an  ordinance  of  the  city 
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and  county  of  San  Francisco,  passed  in  July,  1880,  de- 
clared that  it  should  be  unlawful,  after  its  passage,  "  for 
any  person  or  persons  to  establish,  maintain,  or  carry 
on  a  laundry  within  the  corporate  limits  of  the  city  and 
county  of  San  Francisco  without  having  first  obtained 
the  consent  of  the  board  of  supervisors,  except  the  same 
be  located  in  a  building  constructed  either  of  brick  or 
stone."  The  ordinance  did  not  limit  the  power  of  the 
supervisors  to  grant  such  consent  where  the  business  was 
carried  on  in  wooden  buildings.  It  left  that  matter  to 
the  arbitrary  discretion  of  the  board.  Under  the  ordi- 
nance, the  consent  of  the  supervisors  was  refused  to  the 
petitioner  to  carry  on  the  laundry  business  in  wooden 
buildings,  where  it  had  been  conducted  by  him  for  over 
twenty  years.  He  had,  at  the  time,  a  certificate  from  the 
board  of  fire  wardens  that  his  premises  had  been  inspected 
by  them,  and  upon  such  inspection  they  had  found  all 
proper  arrangements  for  carrying  on  the  business,  and 
that  all  proper  precautions  had  been  taken  to  comply  with 
the  provisions  of  the  ordinance  defining  the  fire  limits  of 
the  city  and  county;  and  also  a  certificate  from  the  health 
officer  that  the  premises  had  been  inspected  by  him,  and 
were  properly  and  sufficiently  drained,  and  that  all  proper 
arrangements  for  carrying  on  the  business  of  a  laundry 
without  injury  to  the  sanitary  conditions  of  the  neighbor- 
hood had  been  complied  with.  The  limits  of  the  city 
and  county  embraced  a  territory  some  ten  miles  wide  by 
fifteen  or  more  in  length,  much  of  it  being  occupied  at 
the  time,  as  stated  by  the  Circuit  Judge,  as  farming  and 
pasture  lands,  and  much  of  it  being  unoccupied  sand- 
banks, in  many  places  without  buildings  within  a  quarter 
or  half  a  mile  of  each  other.  It  appeared  also  that,  in 
the  practical  administration  of  the  ordinance,  consent 
was  given  by  the  board  of  supervisors  to  some  parties  to 
carry  on  the  laundry  business  in  buildings  other  than 
those  of  brick  or  stone,  but  that  all  applications  coming 
from  the  Chinese,  of  whom  the  petitioner  was  one,  to  carry 
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on  the  business  in  such  buildings  were  refused.  This 
court  said  of  the  ordinance :  "  It  allows  without  restriction 
the  use  for  such  purposes  of  buildings  of  brick  or  stone ; 
but,  as  to  wooden  buildings,  constituting  nearly  all  those 
in  previous  use,  it  divides  the  owners  or  occupants  into 
two  classes,  not  having  respect  to  their  personal  character 
and  qualifications  for  the  business,  nor  the  situation  and 
nature  and  adaptation  of  the  buildings  themselves,  but 
merely  by  an  arbitrary  line,  on  one  side  of  which  are 
those  who  are  permitted  to  pursue  their  industry  by  the 
mere  will  and  consent  of  the  supervisors,  and  on  the 
other  those  from  whom  that  consent  is  withheld  at  their 
mere  will  and  pleasure.  And  both  classes  are  alike  only 
in  this,  that  they  are  tenants  at  will,  under  the  supervis- 
ors, of  their  means  of  living.  The  ordinance,  therefore, 
also  differs  from  the  not  unusual  case  where  discretion  is 
lodged  by  law  in  public  officers  or  bodies  to  grant  or  with- 
hold licenses  to  keep  taverns,  or  places  for  the  sale  of 
spirituous  liquors  and  the  like,  when  one  of  the  conditions 
is  that  the  applicant  shall  be  a  fit  person  for  the  exercise 
of  the  privilege,  because  in  such  cases  the  fact  of  fitness 
is  submitted  to  the  judgment  of  the  officer,  and  calls  for 
the  exercise  of  a  discretion  of  a  judicial  nature." 

It  will  thus  be  seen  that  that  case  was  essentially  differ- 
ent from  the  one  now  under  consideration,  the  ordinance 
there  held  invalid  vesting  uncontrolled  discretion  in  the 
board  of  supervisors  with  reference  to  a  business  harmless 
in  itself  and  useful  to  the  community ;  and  the  discretion 
appearing  to  have  been  exercised  for  the  express  purpose 
of  depriving  the  petitioner  of  a  privilege  that  was  ex- 
tended to  others.  In  the  present  case,  the  business  is  not 
that  any  person  is  permitted  to  carry  on  without  a  license, 
but  one  that  may  be  entirely  prohibited  or  subjected  to 
such  restrictions  as  the  governing  authority  of  the  city 
may  prescribe. 

It  would  seem  that  some  stress  is  placed  upon  the  alle- 
gation of  the  petitioner  that  there  were  not  twelve  persons 
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owners  of  real  property  in  the  block  where  the  business 
was  to  be  carried  on.  This  allegation  is  denied  in  the 
return,  which  alleges  that  there  were  more  than  sixteen 
such  property  holders.  As  the  case  was  heard  upon  ex- 
ceptions or  demurrer  to  the  return,  its  averments  must  be 
taken  as  true.  At  common  law,  no  evidence  was  neces- 
sary to  support  the  return.  It  was  deemed  to  import 
verity  until  impeached.  (Hurd  on  Habeas  Corpus,  book 
2,  c.  3,  §§  8,  9,  and  10;  Church  on  Same,  §  122.)  And  this 
rule  is  not  changed  by  any  statute  of  the  United  States. 
It  must,  therefore,  be  considered  as  a  fact  in  the  case  that 
there  were  more  than  sixteen  owners  of  real  estate  in  the 
block.  But  if  the  fact  were  otherwise,  and  there  were  not 
the  number  stated  in  the  petition,  the  result  would  not 
be  affected.  If  there  were  no  property  holders  in  the 
block,  the  discretionary  authority  would  be  exercised 
finally  by  the  police  commissioners,  and  their  refusal  to 
grant  the  license  is  not  a  matter  for  review  by  this  court, 
as  it  violates  no  principle  of  Federal  law.  We,  however, 
find  in  the  return  a  statement  which  would  fully  justify 
the  action  of  the  commissioners.  It  is  averred  that,  in  the 
conduct  of  the  liquor  business,  the  petitioner  was  assisted 
by  his  wife,  and  that  she  was  twice  arrested  for  larcenies 
committed  from  persons  visiting  his  saloon,  and  in  one 
case  convicted  of  the  offence  and  sentenced  to  be  impris- 
oned, and  in  the  other  held  to  answer.  These  larcenies 
alone  were  a  sufficient  indication  of  the  character  of  the 
place  in  which  the  business  was  conducted,  for  the  exer- 
cise of  the  discretion  of  the  police  commissioners  in  refus- 
ing a  further  license  to  the  petitioner. 

The  order  discharging  the  petitioner  must  be 
Reversed,  and  the  cause  remanded  with  directions  to  take 
further  proceedings  in  conformity  with  this  opinion,  and  it  is 
so  ordered. 


nnsri 


The  Sunday  law  of  California  of  April  10,  1858,  entitled  "An  act  to  pro- 
vide for  the  better  observance  of  the  Sabbath,"  is  valid,  in  so  far  as  it 
directs  the  suspension  of  secular  business  on  one  day  of  the  week,  as 
a  civil  regulation  establishing  a  day  of  rest. 


DISSENTING  OPINION 


OF 


MR.    JUSTICE     FIELD, 

OF  SUPREME  COURT  OF  CALIFORNIA, 

IN 


Delivered  at  April  Term,  1858.* 


Newman,  the  petitioner,  was  tried  and  convicted  before 
a  justice  of  the  peace  of  the  city  of  Sacramento,  for  a 
violation  of  the  act  of  April  10,  1858,  entitled  "An  act  to 
provide  for  the  better  observance  of  the  Sabbath,"  and 
was  sentenced  to  pay  a  fine  of  fifty  dollars,  and  the  costs 
of  the  prosecution,  twenty  dollars;  or,  in  default  of  the 
payment  of  such  fine  and  costs,  to  be  imprisoned  thirty- 
five  days.  Failing  to  pay  the  fine  and  costs  imposed,  he 
was  imprisoned.  The  petitioner  is  an  Israelite,  engaged 
in  the  business  of  selling  clothing,  at  Sacramento.  The 
offence  of  which  he  was  convicted  was  the  sale  of  goods 
on  Sunday.  Upon  his  imprisonment,  he  petitioned  this 
court  for  a  writ  of  habeas  corpus,  and  prayed  that  he  might 
be  discharged  from  imprisonment  on  the  ground  of  its 
illegality,  by  reason  of  the  unconstitutionality  of  the  act. 

*  Reported  in  9  California  Reports,  518. 


The  writ  was  issued,  and,  on  the  return  thereof,  the 
petitioner  was  discharged,  two  of  the  three  justices  being 
in  favor  of  the  writ  and  Mr.  Justice  Field  against  it. 

The  following  is  the  dissenting  opinion  of  Mr.  Justice 

FIELD: 

After  a  careful  and  repeated  perusal  of  the  opinions  of 
rny  associates,  I  am  unable  to  concur  either  in  their  rea- 
soning or  in  their  judgment.  I  cannot  perceive  any  valid 
ground  for  declaring  the  act  of  1858,  for  the  better  observ- 
ance of  the  Sabbath,  unconstitutional.  In  ordinary  cases, 
I  should  be  content  with  refraining  from  a  concurrence, 
or  expressing  a  simple  dissent,  but,  in  the  present  case, 
I  feel  compelled  to  state  the  reasons  of  my  dissent,  as  the 
opinions  of  my  associates  appear  to  me  to  assert  a  power 
in  the  judiciary  never  contemplated  by  the  Constitution, 
and  of  dangerous  consequences;  and  to  adopt  a  construc- 
tion of  constitutional  provisions,  which  must  deprive  the 
legislature  of  all  control  over  a  great  variety  of  subjects^ 
upon  which  its  right  to  legislate,  in  the  promotion  of  the 
public  weal,  has  never  been  doubted. 

The  enactment  in  question  is  held  to  conflict  with  the 
first  and  fourth  sections  of  the  first  article  of  the  Constitu- 
tion. 

The  first  section  declares  that  "  all  men  are  by  nature 
free  and  independent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  defending  life  and 
liberty;  acquiring,  possessing,  and  protecting  property; 
and  pursuing  and  obtaining  safety  and  happiness." 

The  fourth  section  declares  that  "  the  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without 
discrimination  or  preference,  shall  forever  be  allowed  in 
this  State." 

In  examining  the  questions  raised  by  the  petitioner,  I 
will  first  consider  the  fourth  section,  and  whether  the 
statute  is  in  any  sense  within  its  provisions.  The  statute 


is  prohibitory  in  its  character,  and  its  constitutionality 
must  be  determined  by  the  acts  it  forbids.  The  inquiry  is 
as  to  the  power  of  the  legislature,  not  as  to  the  motives 
which  induced  the  enactment.  That  power  is  exhibited 
in  the  clause  which  provides  that  no  person  shall,  on  the 
Christian  Sabbath,  or  Sunday,  keep  open  any  store,  ware- 
house, mechanic-shop,  work-shop,  banking-house,  manu- 
facturing establishment,  or  other  business  house,  for  busi- 
ness purposes;  or  sell,  or  expose  for  sale,  any  goods, 
wares,  or  merchandise  on  that  day,  and  fixes  the  penalty 
for  the  violation  of  the  provision.  If  the  exercise  of  this 
power  is  not  prohibited  to  the  legislature  by  the  Consti- 
tution, either  in  express  terms  orb}7  necessary  implication, 
it  is  our  duty  to  uphold  the  statute.  Of  its  wisdom  or 
policy,  it  is  not  within  our  province  to  judge.  In  what 
manner  it  conflicts  with  the  fourth  section  I  am  unable 
to  perceive.  What  have  the  sale  of  merchandise,  the 
construction  of  machines,  the  discount  of  notes,  the  draw- 
ing of  bills  of  exchange,  the  purchase  of  gold,  or  the 
business  of  the  artisan,  mechanic,  or  manufacturer,  to  do 
with  religious  profession  or  worship  ?  There  is  no  neces- 
sary connection  between  them.  The  petitioner  is  an 
Israelite,  engaged  in  the  sale  of  clothing,  and  his  com- 
plaint is,  not  that  his  religious  profession  or  worship  is 
interfered  with,  but  that  he  is  not  permitted  to  dispose  of 
his  goods  on  Sunday ;  not  that  any  religious  observance 
is  imposed  upon  him,  but  that  his  secular  business  is 
closed  on  a  day  on  which  he  does  not  think  proper  to 
rest.  In  other  words,  the  law,  as  a  civil  regulation,  by  the 
generality  of  its  provisions,  interrupts  his  acquisitions  on 
a  day  which  does  not  suit  him.  The  law  treats  of  busi- 
ness matters,  not  religious  duties.  In  fixing  a  day  of  rest, 
it  establishes  only  a  rule  of  civil  conduct.  In  limiting 
its  command  to  secular  pursuits,  it  necessarily  leaves 
religious  profession  and  worship  free.  It  is  absurd  to  say 
that  the  sale  of  clothing,  or  other  goods,  on  Sunday,  is  an 


act  of  religion  or  worship;  and  it  follows  that  the  inhibi- 
tion of  such  sale  does  not  interfere  with  either.  Religious 
profession  springs  from  matters  of  faith,  and  religious 
worship  is  the  adoration  of  the  soul.  As  to  the  forms  in 
which  that  profession  or  worship  shall  be  exhibited,  the 
law  is  silent;  it  utters  no  command,  and  it  imposes  no 
restraint.  It  makes  no  discrimination  or  preference  be- 
tween the  Hebrew  and  Gentile,  the  Musselman  and  Pagan, 
the  Christian  and  Infidel,  but  leaves  to  all  the  privilege  of 
worshipping  God,  or  of  denying  His  existence,  according 
to  the  conclusions  of  their  own  judgments,  or  the  dictates 
of  their  own  consciences.  It  does  not  even  allude  to  the  sub- 
ject of  religious  profession  or  worship,  in  any  of  its  provisions. 
It  establishes,  as  a  civil  regulation,  a  day  of  rest  from 
secular  pursuits,  and  that  is  its  only  scope  and  purpose. 
Its  requirement  is  a  cessation  from  labor.  In  its  enact- 
ment, the  legislature  has  given  the  sanction  of  law  to  a 
rule  of  conduct,  which  the  entire  civilized  world  recog- 
nizes as  essential  to  the  physical  and  moral  well-being  of 
society.  Upon  no  subject  is  there  such  a  concurrence  of 
opinion,  among  philosophers,  moralists,  and  statesmen  of 
all  nations,  as  on  the  necessity  of  periodical  cessations 
from  labor.  One  day  in  seven  is  the  rule,  founded  in 
experience,  and  sustained  by  science.  There  is  no  nation, 
possessing  any  degree  of  civilization,  where  the  rule  is  not 
observed,  either  from  the  sanctions  of  the  law,  or  the 
sanctions  of  religion.  This  fact  has  not  escaped  the  ob- 
servation of  men  of  science,  and  distinguished  philoso- 
phers have  not  hesitated  to  pronounce  the  rule  founded 
upon  a  law  of  our  race. 

The  legislature  possesses  the  undoubted  right  to  pass 
laws  for  the  preservation  of  health  and  the  promotion  of 
good  morals,  and  if  it  is  of  opinion  that  periodical  cessa- 
tion from  labor  will  tend  to  both,  and  thinks  proper  to 
carry  its  opinion  into  a  statutory  enactment  on  the  sub- 
ject, there  is  no  power,  outside  of  its  constituents,  which 


can  sit  in  judgement  upon  its  action.  It  is  not  for  the 
judiciary  to  assume  a  wisdom  which  it  denies  to  the  legis- 
lature, and  exercise  a  supervision  over  the  discretion  of  the 
latter.  It  is  not  the  province  of  the  judiciary  to  pass  upon 
the  wisdom  and  policy  of  legislation ;  and  when  it  does 
so,  it  usurps  a  power  never  conferred  by  the  Constitution. 
It  is  no  answer  to  the  requirements  of  the  statute  to  say 
that  mankind  will  seek  cessation  from  labor  by  the  natural 
influences  of  self-preservation.  The  position  assumes 
that  all  men  are  independent,  and  at  liberty  to  work 
whenever  they  choose.  Whether  this  be  true  or  not  in 
theory,  it  is  false  in  fact;  it  is  contradicted  by  every  day's 
experience.  The  relations  of  superior  and  subordinate, 
master  and  servant,  principal  and  clerk,  always  have  and 
always  will  exist.  Labor  is  in  a  great  degree  dependent 
upon  capital,  and  unless  the  exercise  of  the  power  which 
capital  affords  is  restrained,  those  who  are  obliged  to  labor 
will  not  possess  the  freedom  for  rest  which  they  would 
otherwise  exercise.  The  necessities  for  food  and  raiment 
are  imperious,  and  the  exactions  of  avarice  are  not  easily 
satisfied.  It  is  idle  to  talk  of  a  man's  freedom  to  rest 
when  his  wife  and  children  are  looking  to  his  daily  labor 
for  their  daily  support.  The  law  steps  in  to  restrain  the 
power  of  capital.  Its  object  is  not  to  protect  those  who 
can  rest  at  their  pleasure,  but  to  afford  rest  to  those  who 
need  it,  and  who,  from  the  conditions  of  society,  could 
not  otherwise  obtain  it.  Its  aim  is  to  prevent  the  physical 
and  moral  debility  which  springs  from  uninterrupted 
labor;  and  in  this  aspect  it  is  a  beneficent  and  merciful 
law.  It  gives  one  day  to  the  poor  and  dependent,  from 
the  enjoyment  of  which  no  capital  or  power  is  permitted 
to  deprive  them.  It  is  theirs  for  repose,  for  social  inter- 
course, for  moral  culture,  and,  if  they  choose,  for  divine 
worship.  Authority  for  the  enactment  I  find  in  the  great 
object  of  all  government,  which  is  protection.  Labor  is 
a  necessity  imposed  by  the  condition  of  our  race,  and  to 
protect  labor  is  the  highest  office  of  our  laws. 
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But  it  is  urged  that  the  intention  of  the  law  is  to  enforce 
the  Sabbath  as  a  religious  institution.  This  position  is 
assumed  from  the  description  of  the  day  and  the  title  of 
the  act,  but  is  not  warranted  by  either.  The  terms 
"  Christian  Sabbath  or  Sunday,"  are  used  simply  to  desig- 
nate the  day  selected  by  the  legislature.  The  same  con- 
struction would  obtain  and  the  same  result  follow  if  any 
other  terms  were  employed,  as  "the  Lord's  day,  commonly 
called  Sunday,"  contained  in  the  statute  of  Pennsylvania, 
or  simply  "the  Sabbath  day,"  or  "the  first  day  of  the 
week,"  as  in  several  statutes.  The  power  of  selection  be- 
ing in  the  legislature,  there  is  no  valid  reason  why  Sun- 
day should  not  be  designated  as  well  as  any  other  day. 
Probably  no  day  in  the  week  could  be  taken  which  would 
not  be  subject  to  some  objection.  That  the  law  operates 
with  inconvenience  to  some  is  no  argument  against  its 
constitutionality.  Such  inconvenience  is  an  incident  to 
all  general  laws.  A  civil  regulation  cannot  be  converted 
into  a  religious  institution  because  it  is  enforced  on  a 
day  which  a  particular  religious  sect  regards  as  sacred. 
The  legislature  has  seen  fit,  in  different  enactments,  to 
prohibit  judicial  and  various  kinds  of  official  business  on 
Sunday,  and  yet  it  has  never  been  contended  that  these 
enactments  establish  any  religious  observances,  or  that 
the  compulsory  abstinence  from  judicial  or  official  labor 
is  a  discrimination  or  preference  in  favor  of  any  religious 
sect.  The  law  requires  notes,  when  the  last  day  of  grace 
falls  on  Sunday,  to  be  presented  to  the  maker  on  Satur- 
day, in  order  to  hold  the  endorser.  Would  the  complaint 
of  an  Israelite,  that  this  was  a  discrimination  in  an  im- 
portant class  of  contracts  in  favor  of  the  Christian,  be 
listened  to  for  a  moment?  But  why  not?  In  the  course 
of  his  business  it  often  becomes  important  to  his  interest 
that  he  should  take  commercial  paper,  not  given  to  him 
in  the  first  instance,  and  when,  therefore,  it  is  not  in  his 
power  to  fix  the  day  of  payment;  and  if  the  opinion  of 


my  associates  is  law,  I  see  no  reason  why  he  should  be 
compelled  to  have  the  note  presented  on  Saturday,  in 
order  to  hold  the  endorser.  And  why  should  he  be 
denied  the  power  of  enforcing  on  that  day,  by  legal  pro- 
cess, contracts  entered  into  with  him?  To  be  consistent, 
we  ought  to  hold  all  this  legislation  as  discriminating  and 
giving  a  preference  in  favor  of  one  religious  sect,  and 
therefore  unconstitutional.  The  answer  consists  in  the 
simple  fact  that  the  legislation  is  not  based  upon  any  idea 
of  enforcing  a  religious  observance,  but  of  establishing,  as 
a  civil  regulation,  a  day  of  rest  from  judicial  and  other 
official  labor;  and  the  Constitution  itself  contains  a  re- 
cognition of  Sunday  as  a  day  of  rest,  in  the  clause  which 
provides  that  a  bill  presented  to  the  governor  shall  be- 
come a  law  in  like  manner  as  if  he  had  signed  it,  if  not 
returned  by  him  within  ten  days,  Sundays  excepted,  unless 
the  legislature,  by  adjournment,  prevent  such  return. 
The  word  Sundays,  in  the  plural,  is  in  the  Constitution  on 
file  in  the  office  of  the  secretary  of  State,  not  Sunday,  in 
the  singular,  as  found  in  the  printed  copy.  (Price  v. 
Whitman,  8  Cal.  412;  Const.  Art.  4,  §  17.) 

The  fact  that  the  civil  regulation  finds  support  in  the 
religious  opinions  of  a  vast  majority  of  the  people  of  Cali- 
fornia is  no  argument  against  its  establishment.  It  would 
be  fortunate  for  society  if  all  wise  civil  rules  obtained  a 
ready  obedience  from  the  citizen,  not  merely  from  the  re- 
quirements of  the  law,  but  from  conscientious  or  religious 
convictions  of  their  obligation.  The  law  against  homi- 
cide is  not  the  less  wise  and  necessary  because  the  Divine 
command  is,  "  thou  shalt  do  no  murder."  The  legislation 
against  perjury  is  not  the  less  useful  and  essential  for  the 
due  administration  of  justice  because  the  injunction  comes 
from  the  Most  High,  "thou  shalt  not  bear  false  witness 
against  thy  neighbor."  The  establishment  by  law  of  Sun- 
day as  a  day  of  rest  from  labor  is  none  the  less  a  benefi- 
cient  and  humane  regulation,  because  it  accords  with  the 


Divine  precept  that  upon  that  day  "thou  shalt  do  no 
manner  of  work;  thou,  and  thy  son,  and  thy  daughter, 
thy  man-servant  and  thy  maid-servant,  thy  cattle,  and 
the  stranger  that  is  within  thy  gates." 

The  title  of  an  act  is  never  held  to  control  the  legis- 
lative intent.  Originally  it  was  considered  as  constitut- 
ing no  part  of  the  act,  ano  more,"  says  Lord  Holt,  "than 
the  title  of  a  book  is  part  of  a  book."  ( Wills  v.  Wilkins, 
6  Mod.  62;  Rex  v.Williams,  1  W.  Bl.  85;  3  R.  33—Poulter's 
case.)  It  was  usually  framed  by  the  clerk  of  the  house 
in  which  the  bill  first  passed,  or  by  the  judges  after  the 
receipt  of  the  King's  answer  to  the  petition  of  the  Com- 
mons, and  was  intended  only  as  a  convenient  mode  of 
reference.  At  the  present  day  it  is  seldom  the  subject  of 
legislative  discussion,  and  is  evidence  of  little  more  than 
that  the  originator  of  the  act  saw  fit  to  designate  it  by 
the  particular  name.  (Attorney -General  v.  Lord  Weymouth, 
1  Ambler,  22.)  The  legislative  intent  is  to  be  sought 
in  the  purview  or  body  of  the  act,  and  where  the  lan- 
guage in  this  part  is  clear  and  unambiguous,  no  other 
part  can  avail  to  contradict  or  control  it.  The'  title  can 
be  resorted  to  only  in  cases  of  ambiguity,  and  is  then  of 
slight  value.  "  It  can  only  be  used,"  says  Sedgwick  on 
Statutes,  "for  the  fact  of  the  makers  having  given  a  law 
a  certain  name,  if  that  fact  can  render  any  assistance  in 
doubtful  cases."  Nor  is  the  well-settled  rule  as  to  the 
effect  of  a  title  in  any  degree  changed  by  the  twenty-fifth 
section  of  Article  four  of  the  Constitution,  which  requires 
that  "every  law  enacted  by  the  legislature  shall  embrace 
but  one  object,  and  that  shall  be  expressed  in  the  title." 
This  section  is  merely  directory;  it  does  not  nullify  laws 
passed  in  violation  of  it.  This  was  expressly  held  by 
this  court  in  Washington  v.  Page,  (4  Cal.  388.)  The  opin- 
ion in  that  case  was  delivered  by  the  late  Chief  Justice 
Murray,  and  concurred  in  by  Mr.  Justice  Heydenfeldt. 
In  it  they  say :  "  We  regard  this  section  of  the  Constitu- 
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tion  as  merely  directory,  and,  if  we  were  inclined  to  a 
different  opinion,  would  be  careful  how  we  lent  ourselves 
to  a  construction  which  must,  in  effect,  obliterate  almost 
every  law  from  the  statute  book,  unhinge  the  business, 
and  destroy  the  labor  of  the  last  three  years. 

"  The  first  legislature  that  met  under  (he  Constitution 
seems  to  have  considered  this  section  as  directory,  and  al- 
most every  act  of  that  and  the  subsequent  sessions  would 
be  obnoxious  to  this  objection.  .  .  .  With  the  policy 
or  wisdom  of  the  act  we  have  nothing  to  do;  it  is  simply 
our  duty  to  determine  its  legality." 

The  law  in  question  is  free  from  all  ambiguity.  Its 
purview,  or  body,  speaks  a  command  which  no  one  can 
mistake.  Its  title,  therefore,  is  not  a  subject  for  considera- 
tion. The  law  would  be  equally  obligatory  if  entitled 
"An  act  to  promote  the  general  health."  The  section  of 
the  Constitution  being  directory  in  its  character,  can 
operate  only  on  the  conscience  of  the  law-maker.  Like 
the  provision  that  the  laws  shall  be  published  in  Spanish  t 
it  creates  a  duty  of  imperfect  obligation,  which  the  judi- 
ciary cannot  enforce. 

But,  aside  from  these  views,  there  is  nothing  in  the  title 
of  the  act  open  to  criticism.  It  reads,  "An  act  to  provide 
for  the  better  observance  of  the  Sabbath,"  which  means 
nothing  more  or  less  than  an  act  to  provide  for  the  better 
observance  of  a  day  of  the  week  called  the  Sabbath. 
It  does  not  indicate  the  manner  of  observance;  that  is 
exhibited  in  the  body  of  the  act.  It  is  there  commanded 
to  be  by  cessation  from  labor,  not  by  religious  worship. 

With  the  motives  which  operated  upon  the  legislature 
to  pass  the  act,  we  have  nothing  to  do.  They  may  have 
been  as  varied  as  the  different  minds  of  its  members. 
With  some,  religious  convictions  may  have  controlled ; 
with  others,  a  sense  of  the  necessity  of  protecting  labor ; 
with  some,  a  belief  that  it  would  be  a  popular  law  with 
their  constituents;  and  with  others,  less  worthy  consider- 
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ations.  It  is  a  question  of  power  that  we  are  determin- 
ing, and  whether  that  power  was  wisely  or  unwisely  ex- 
ercised, or  from  pure  or  impure  motives,  is  of  no  moment. 
If  we  admit  that  the  law  had  its  origin  in  the  religious 
opinions  of  the  members  of  the  legislature,  we  advance 
nothing  in  favor  of  its  constitutionality,  and  concede 
nothing  against  it.  It  would  be,  indeed,  singular  if  a 
wise  and  beneficent  law  were  the  subject  of  objection 
because  suggested  by  the  principles  of  a  pure  religion. 
Christianity  is  the  prevailing  faith  of  our  people;  it  is 
the  basis  of  our  civilization ;  and  that  its  spirit  should  in- 
fuse itself  into  and  humanize  our  laws  is  as  natural  as 
that  the  national  sentiment  of  liberty  should  find  expres- 
sion in  the  legislation  of  the  country. 

The  question  as  to  the  validity  of  a  Sunday  law,  re- 
sembling in  its  general  features  the  one  under  considera- 
tion, has  frequently  been  before  the  highest  courts  of  our 
sister  States,  the  constitutions  of  which  embody  provis- 
ions similar  to  those  contained  in  the  constitution  of  this 
State,  and  in  every  instance,  without  exception,  the  constitu- 
tionality of  the  law  has  been  affirmed, 

The  constitution  of  Pennsylvania  declares  that  "all 
men  have  a  natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of  their  own  con- 
sciences; no  man  can,  of  right,  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  to  maintain 
any  ministry  against  his  consent;  no  human  authority 
can,  in  any  case  whatever,  control  or  interfere  with  the 
rights  of  conscience;  and  no  preference  shall  ever  be 
given  by  law  to  any  religious  establishments  or  modes  of 
worship."  The  legislature  of  Pennsylvania  passed  an 
act,  which,  among  other  things,  prohibited  any  person  to 
"do  or  perform  any  wordly  employment  or  business 
whatever  on  the  Lord's  day,  commonly  called  Sunday, 
works  of  necessity  or  charity  only  excepted." 

For  a  violation  of  this  statute,  one  Specht  was  prose- 
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cuted  before  a  justice  of  the  peace.  In  his  defence,  he 
tendered  a  plea  that  he  was  a  member  in  full  communion 
of  the  Seventh-Day  Baptist  congregation,  and  that  he. 
conscientiously  believed  that  the  seventh  day  of  the  week 
was  the  true  Sabbath  of  the  Lord,  and  that  he  accord-, 
ingly  observed  it  as  such.  The  justice  refused  to  enter 
the  plea,  and  sentenced  the  defendant  to  pay  a  fine.  The 
Court  of  Common  Appeals  affirmed  the  judgment,  and 
the  defendant  took  the  case  to  the  Supreme  Court.  It 
was  urged  on  his  behalf  that  the  statute  controlled  or  in- 
terfered with  the  rights  of  conscience;  that  it  treated  the 
first  day  of  the  week  as  a  sacred  day,  and  prohibited 
labor  on  that  day,  not  for  the  purpose  of  giving  rest  to 
man  as  a  mere  civil  regulation,  but  because  it  profaned 
the  Lord's  day,  and  was,  therefore,  within  the  prohibition 
of  the  Constitution.  But  the  court  affirmed  the  judg- 
ment, and  said:  "All  agree  that  to  the  well  being  of  so- 
ciety periods  of  rest  are  absolutely  necessary.  To  be  pro- 
ductive of  the  required  advantage,  these  periods  must 
recur  at  stated  intervals,  so  that  the  mass  of  which  the 
community  is  composed  may  enjoy  a  respite  from  labor 
at  the  same  time.  They  may  be  established  by  common 
consent,  or,  as  is  conceded,  the  legislative  power  of  the 
State  may,  without  impropriety,  interfere  to  fix  the  time 
of  their  stated  return,  and  enforce  obedience  to  the  direc- 
tion. When  this  happens,  some  one  day  must  be  se- 
lected, and  it  has  been  said  the  round  of  the  week  pre- 
sents none  which,  being  preferred,  might  not  be  regarded 
as  favoring  some  one  of  the  numerous  religious  sects  into 
which  mankind  are  divided.  In  a  Christian  community, 
where  a  very  large  majority  of  the  people  celebrate  the 
first  day  of  the  week  as  their  chosen  period  of  rest  from 
labor,  it  is  not  surprising  that  that  day  should  have  re- 
ceived the  legislative  sanction;  and  as  it  is  also  devoted 
to  religious  observances,  we  are  prepared  to  estimate  the 
reason  why  the  statute  should  speak  of-  it  as  the  Lord's 
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day,  and  denominate  the  infraction  of  its  legalized  rest  a 
profanation.  Yet  this  does  not  change  the  character  of  the 
.  enactment.  It  is  still,  essentially,  but  a  civil  regulation,  made 
for  the  government  of  man  as  a  member  of  society"  (Specht 
v.  Commonwealth,  8  Barr.  312.) 

The  constitution  of  South  Carolina  declares,  like  the 
constitution  of  this  State,  that  "  the  free  exercise  and  en- 
joyment of  religious  profession  and  worship,  without 
discrimination  or  preference,  shall  forever  hereafter  be 
allowed  within  this  State  to  all  mankind."  An  ordinance 
of  the  city  of  Charleston  prohibited  the  sale  of  goods  on 
Sunday,  under  which  a  Hebrew  was  prosecuted.  The 
case  was  taken  to  the  Court  of  Appeals,  where  it  was  con- 
tended that  the  ordinance  was  in  conflict  with  the  Con- 
stitution. But  the  court  held  the  ordinance  valid,  and 
said: 

"  If  the  legislature,  or  the  city  of  Charleston,  were  to 
declare  that  all  shops  within  the  State  or  city  should  be 
closed,  and  that  no  one  should  sell,  or  offer  to  sell,  any 
goods,  wares,  or  merchandise,  on  the  fourth  of  July  or 
eighth  of  January,  in  each  year,  would  any  one  believe 
such  a  law  was  unconstitutional?  It  could  not  be  pre- 
tended that  religion  had  anything  to  do  with  that.  What 
has  religion  to  do  with  a  similar  regulation  for  Sunday? 
It  is,  in  a  political  and  social  point  of  view,  a  mere  day 
of  rest.  Its  observance,  as  such,  is  a  mere  question  of 
expediency."  (City  Council  v.  Benjamin,  2  Strob.  529.) 

The  constitution  of  Ohio,  of  1802,  contains  a  clause 
similar  to  the  one  cited  above  from  the  constitution  of 
Pennsylvania,  and  in  Bloom  v.  Richards,  (2  Warden,  388,) 
the  validity  of  the  statute  of  that  State  prohibiting  com- 
mon labor  on  Sunday  was  considered,  and  the  court  said : 
"We  are,  then,  to  regard  the  statute  under  consideration 
as  a  mere  municipal,  or  police  regulation,  whose  validity 
is  neither  strengthened  or  weakened  by  the  fact  that  the 
day  of  rest  it  enjoins  is  the  Sabbath  day.  Wisdom  re- 
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quires  that  men  should  refrain  from  labor  at  least  one 
day  in  seven,  and  the  advantages  of  having  the  day  of 
rest  fixed,  and  so  fixed  as  to  happen  at  regular  recurring 
intervals,  are  too  obvious  to  be  overlooked.  It  was  within 
the  constitutional  competency  of  the  general  assembly  to 
require  this  cessation  of  labor,  and  to  name  the  day  of 
rest.  It  did  so  by  the  act  referred  to,  and,  in  accordance 
with  the  feelings  of  the  majority  of  the  people,  the  Chris- 
tian Sabbath  was  very  properly  selected.  But,  regarded 
merely  as  an  exertion  of  legislative  authority,  the  act 
would  have  had  neither  more  nor  less  validity  had  any 
other  day  been  adopted." 

In  twenty-five  States  of  the  Union,  the  statutes  of  which 
I  have  been  able  to  examine,  there  are  laws  prohibiting 
secular  business  on  Sunday,  and  in  every  one  of  these 
States  their  validity  has  been  upheld  either  by  sustain- 
ing convictions  had  under  them,  or  by  annulling  con- 
tracts made  in  violation  of  their  provisions,  or  directly 
upon  the  question  of  their  constitutionality. 

In  Shover  v.  The  State,  the  Supreme  Court  of  Arkansas 
held  that  the  act  prohibiting  the  keeping  open  of  any 
store  or  the  retail  of  any  goods,  &c.,  on  Sunday,  could 
not,  with  any  propriety,  be  said  to  trench  upon  any  of  the 
rights  secured  by  the  Constitution.  (5  Eng.  262.) 

This  concurrence  of  opinion  by  the  tribunals  of  so 
many  different  States,  composed,  in  most  instances,  of 
judges  of  distinguished  ability  and  profound  learning, 
ought  to  conclude  the  question  before  us.  I  do  not  assent 
to  the  proposition  announced  in  Bryan  v.  Berry,  (6  Cal. 
398,)  that  the  decisions  of  other  courts  are  authority  and 
to  be  respected  only  from  the  reasoning  upon  which  they 
are  based.  The  proposition  is  not  sound,  except  in  a 
very  restricted  sense.  The  law  is  a  science,  whose  lead- 
ing principles  are  settled.  They  are  not  to  be  opened  for 
discussion  upon  the  elevation  to  the  bench  of  every  new 
judge,  however  subtle  his  intellect,  or  profound  his  learn- 
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ing,  or  logical  his  reasoning.  Upon  their  stability  men 
rest  their  property,  make  their  contracts,  assert  their 
rights,  and  claim  protection.  It  is  true  that  the  law  is 
founded  upon  reason,  but  by  this  is  meant  that  it  is  the 
result  of  the  general  intelligence,  learning,  and  experi- 
ence of  mankind,  through  a  long  succession  of  years,  and 
not  of  the  individual  reasoning  of  one  or  of  several 
judges.  "Reason,"  says  Lord  Coke,  "is  the  life  of  the 
law,  nay,  the  common  law  itself  is  nothing  else  but 
reason,  which  is  to  be  understood  of  an  artificial  perfec- 
tion of  reason,  gotten  by  long  study,  observation,  and  ex- 
perience, and  not  of  every  man's  natural  reason."  It  is 
possible  that  some  intellects  may  rise  to  the  perception 
of  absolute  truth,  and  be  justified  in  questioning  the 
general  judgment  of  the  learned  of  mankind.  But  be- 
fore the  legitimate  and  just  interference  arising  from  the 
general  acquiescence  of  the  learned  can  be  avoided,  the 
error  in  the  principles  recognized  should  be  clearly  shown. 
We  should  not  blindly  adhere  to  precedents,  nor  should 
we  more  blindly  abandon  them  as  guides. 

In  the  present  case,  the  question  under  consideration  is 
one  of  power  dependent  upon  the  construction  of  sections 
of  the  Constitution.  The  rules  of  construction  are  settled, 
and  possess  all  the  certainty  which  can  exist  out  of  the 
exact  sciences;  they  do  not  vary  in  different  courts;  they 
are  the  same  now  that  they  were  a  century  ago;  they  are 
the  same  now  that  they  willbe  a  century  hence;  and  a 
concurrence  upon  their  application,  of  the  highest  tri- 
bunals of  every  State  where  a  Sunday  law  exists,  in  the 
same  judgment,  ought  to  inspire  confidence  in  its  sound- 
ness. 

I  pass  to  the  consideration  of  the  first  section  of  the 
Constitution,  which  places  among  the  inalienable  rights  of 
men  " those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property ;  and  pur- 
suing and  obtaining  safety  and  happiness."  This  section 
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embodies  great  principles  of  inestimable  value,  but  was 
never  intended  to  inhibit  legislation  upon  the  rights  enu- 
merated. Men  have  an  inalienable  right  to  enjoy  and  de- 
fend life  and  liberty,  but  the  conditions  of  its  enjoyment, 
the  circumstances  under  which  life  may  be  forfeited,  or 
liberty  restrained,  are  the  subjects  of  constant  legislation. 
Men  have  an  inalienable  right  to  acquire,  possess,  and 
protect  property,  but  the  mode  and  manner  of  the  ac- 
quisition, possession,  and  protection  are  matters  upon 
which  laws  are  passed  at  every  session  of  the  legislature. 
Men  have  an  inalienable  right  of  pursuing  and  obtaining 
safety  and  happiness,  but  subject  to  such  restrictions  as 
the  public  good  may  require. 

The  rights  enumerated  in  the  section  are  to  be  enjoyed 
in  a  constitutional  government  in  subordination  to  the 
general  laws  of  the  State. 

That  the  legislature  possesses  the  power  to  legislate  for 
the  good  order,  the  peace,  welfare,  and  happiness  of  society, 
is  not  denied.  The  means  by  which  these  ends  are  to  be 
effected  are  left  to  its  discretion.  The  existence  of  dis- 
cretion implies  a  liability  to  abuse,  but  because  the  dis- 
cretion of  the  legislature  may  be  abused,  its  acts  are  not, 
for  that  reason,  void.  It  is  no  argument  against  the  ex- 
istence of  the  power  to  establish  a  day  of  rest  that  it  may 
be  exerted  to  the  prohibition  of  labor  for  six  days  in  the 
week  instead  of  one.  There  is  no  single  power  which 
may  not  be  so  exercised  as  to  become  intolerable.  The 
only  limitations  upon  the  exercise  of  the  taxing  power  is 
that  the  taxation  must  be  equal  and  uniform.  The  ex- 
tent of  the  tax  is  not  controlled,  that  rests  in  the  discretion 
of  the  legislature;  it  may  amount  to  nearly  the  entire 
value  of  the  property  upon  which  it  is  laid.  It  is  to  be 
supposed  that  the  members  of  the  legislature  will  exer- 
cise some  wisdom  in  its  acts;  if  they  do  not,  the  remedy 
is  with  the  people.  Frequent  elections  by  the  people  fur- 
nish the  only  protection,  under  the  Constitution,  against 
the  abuse  of  acknowledged  legislative  power. 
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All  sorts  of  restrictions  and  regulations  are  placed  upon 
the  acquisition  and  disposition  of  property.  What  con- 
tracts are  valid,  and  what  are  invalid,  when  they  must 
be  in  writing,  and  when  they  can  be  made  by  parol,  what 
is  essential  to  transfer  chattels,  and  what  to  convey  realty, 
are  matters  of  constant  legislation.  Some  modes  of  ac- 
quisition are  subject  to  licenses,  and  some  are  prohibited. 
The  right  to  acquire  property,  like  the  use  of  it,  must  be 
considered  in  relation  to  other  rights.  It  may  be  regu- 
lated for  the  public  good,  though  thereby  the  facility  of 
acquisition  is  lessened,  as  in  the  sale  of  gunpowder  and 
drugs,  and  in  the  practice  of  different  professions.  Men 
have  a  right  to  the  labor  of  their  children  or  slaves,  yet 
the  legislature  may  fix  reasonable  periods  of  labor,  as  is 
done  in  regard  to  children  in  factories,  and  in  regard  to 
slaves,  in  some  instances.  To  say  that  a  prohibition  of 
work  on  Sunday  prevents  the  acquisition  of  property,  is 
to  beg  the  question.  With  more  truth  it  may  be  said, 
that  rest  upon  one  day  in  seven  better  enables  men  to  ac- 
quire on  the  other  six. 

If  it  be  admitted  that  the  legislature  possesses  the  right 
to  restrain  each  one  in  his  freedom  of  conduct  only  so  far 
as  is  necessary  to  secure  protection  to  all  others,  from 
every  species  of  danger  to  person,  health,  and  property, 
no  inference  can  be  drawn  against  the  validity  of  the  act 
under  consideration.  The  character  and  mode  of  pro- 
tection, and  what  is  dangerous  to  the  person,  or  to  health 
and  property,  must  necessarily  be  left  to  its  determination, 
and  in  the  first  section  of  the  Constitution  no  inhibition 
to  the  exercise  of  its  power  in  this  respect  can  be  found. 
The  prohibition  of  secular  business  on  Sunday  is  advo- 
cated on  the  ground  that  by  it  the  general  welfare  is  ad- 
vanced, labor  protected,  and  the  moral  and  physical  well- 
being  of  society  promoted.  The  legislature  has  so 
considered  it,  and  the  judiciary  cannot  say  that  the  legis- 
lature was  mistaken,  and,  therefore,  the  act  is  unconstitu- 
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tional,  without  passing  out  of  its  legitimate  sphere,  and 
assuming  a  right  to  supervise  the  exercise  of  legislative 
discretion  in  matters  of  mere  expediency.  Such  right,  as 
I  have  already  observed,  does  not  belong  to  the  judiciary. 
Its  assumption  would  be  usurpation,  and  well  calculated 
to  lessen  the  just  influence  which  the  judiciary  should 
possess  in  a  constitutional  government. 

"Questions  of  policy  and  State  necessity,"  says  Sedg- 
wick,  "are  not  to  be  assigned  to  the  domain  of  the  courts; 
and  I  cannot  but  think  it  unfortunate  for  the  real  influ- 
ence of  the  judiciary  that  this  authority  has  ever  been 
claimed  for  them."  (Interp.  of  Statutory  and  Cons.  Law, 
182.) 

"  We  cannot  declare,"  says  Mr.  Justice  Baldwin,  of  the 
Supreme  Court  of  the  United  States,  "a  legislative  act 
void  because  it  conflicts  with  our  opinions  of  policy,  ex- 
pediency, or  justice.  We  are  not  the  guardians  of  the 
rights  of  the  people  of  the  State,  unless  they  are  secured 
by  some  constitutional  provision  which  comes  within  our 
judicial  cognizance.  The  remedy  for  unwise  or  oppressive 
legislation,  within  constitutional  bounds,  is  by  appeal  to 
the  justice  and  patriotism  of  the  representatives  of  the 
people.  If  this  fail,  the  people  in  their  sovereign  ca- 
pacity can  correct  the  evil,  but  courts  cannot  assume  their 
rights."  (Bennett  v.  Boggs,  1  Bald.  74.) 

I  am  of  opinion  that  the  "Act  for  the  better  observance 
of  the  Sabbath  "  is  constitutional,  and  that  the  petitioner 
ought  to  be  remanded. 


THE    LAUNDRY    ORDINANCE    CASE. 

[IN  THE   MATTER   OF  QUONG   WOO.] 


The  prosecution  of  a  lawful,  inoffensive,  and  harmless  occupation  in  a 
particular  block  or  other  locality  in  a  city  cannot  be  made  dependent 
upon  the  recommendation  of  a  prescribed  number  of  citizens  and 
taxpayers  resident  in  the  block  or  locality. 


OPINION 

OF  THE 

United  States  Circuit  Court  for  the  District  of  California, 

DELIVERED  BY 

MR.  JUSTICE:  KIKLD, 

OF  U.  S.  SUPREME  COURT,  /faj*    OF   TH1 

August  7,  1882.  * 


HABEAS  CORPUS.  The  petitioner  is  a  subject  of  the 
emperor  of  China,  and  alleges  that  he  is  unlawfully  re- 
strained of  his  liberty  by  the  chief  of  police  of  the  city 
and  county  of  San  Francisco,  in  contravention  of  the 
Constitution  of  the  United  States,  and  of  the  treaty  be- 
tween this  country  and  China.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 


By  the  court,  FIELD,  J.  In  May  of  the  present  year  an 
ordinance  was  passed  by  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco,  which  took  effect  on 
the  tenth  day  of  June  following,  to  regulate  the  establish- 
ment, maintenance,  and  licensing  of  laundries  within 
certain  designated  limits,  and  prescribing  punishment 
for  establishing  or  carrying  on  the  business  of  a  laundry 
in  violation  of  its  provisions. 

*  Reported  in  7  Sawyer's  Reports,  526. 
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In  its  first  section  the  ordinance  declares  that  after  its 
passage  it  shall  be  unlawful  for  any  person  "  to  establish, 
maintain,  or  carry  on  any  laundry  within  that  portion  of 
the  city  and  county  of  San  Francisco  lying  and  being 
east  of  Ninth  and  Larkin  streets,  without  having  first 
obtained  the  consent  of  the  board  of  supervisors,  which 
shall  only  be  granted  upon  the  recommendation  of  not 
less  than  twelve  citizens  and  taxpayers  in  the  block  in 
which  the  laundry  is  proposed  to  be  established,  main- 
tained, or  carried  on." 

The  second  section  declares  that  the  license  collector 
shall  not  issue  a  license  to  any  person  or  persons  propos- 
ing to  establish,  maintain,  or  carry  on  a  laundry  within 
the  limits  mentioned,  unless  he,  she,  or  they  shall  first 
have  obtained  from  the  board  of  supervisors  their  written 
consent  thereto,  based  upon  the  recommendation  of  citi- 
zens and  taxpayers,  as  provided  in  the  first  section. 

The  third  section  makes  the  violation  of  these  provisions 
a  misdemeanor,  upon  conviction  of  which  the  party  may 
be  punished  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  imprisonment  not  exceeding  six  months,  or  by  both. 

The  petitioner  is  a  subject  of  the  emperor  of  China,  re- 
siding in  the  city  of  San  Francisco  under  the  provisions 
of  the  treaty  between  that  country  and  the  United  States, 
and  alleges  that  he  has  for  the  last  eight  years  been  en- 
gaged in  carrying  on  the  business  of  a  laundry  within 
the  limits  of  the  district  mentioned,  and  has  at  all  times 
paid  the  license  tax  exacted  from  him  under  previous 
ordinances,  and  is  still  ready  to  pay  any  such  license  tax ; 
that  his  license  issued  under  said  ordinances  expired  on 
the  thirtieth  of  June  last ;  that  there  now  exist  and  have 
existed  for  years  with  the  residents  of  the  city  and  county 
of  San  Francisco,  and  its  citizens  and  taxpayers,  great 
antipathy  and  hatred  toward  the  people  of  his  race;  that 
combinations  among  such  residents  have  been  formed  to 
drive  them  from  the  country ;  that  in  consequence  of  this 
feeling  it  has  been  impossible  for  him  to  obtain  the  recom- 


mendation  of  twelve  citizens  and  taxpayers  to  carry  on 
his  business  in  the  block  where  he  is  now  engaged,  as  re- 
quired by  the  ordinance  of  June  10th ;  and  that  for  car- 
rying on  his  business  without  a  license  issued  upon  such 
recommendation  he  has  been  arrested,  and  is  now  re- 
strained of  his  liberty  by  the  chief  of  police.  That  officer 
returns  that  he  holds  the  petitioner  under  a  warrant  issued 
by  .a  justice  of  the  peace  and  acting  police  judge  of  the 
city  and  county,  issued  upon  a  charge  of  misdemeanor 
against  him  for  violating  the  provisions  of  the  ordinance 
in  question,  and  accompanies  his  return  with  a  copy  of 
the  warrant. 

The  question  presented  is  the  validity  of  the  ordinance 
in  requiring,  for  the  issue  of  a  license  to  "  establish,  main- 
tain, or  carry  on  "a  laundry  within  the  limits  mentioned, 
the  recommendation  of  twelve  citizens  and  taxpayers  in 
the  block  in  which  the  laundry  is  to  be  "  established, 
maintained,  or  carried  on." 

The  ordinance  in  terms  covers  all  laundries,  whether 
used  for  the  separate  wants  of  a  family  or  for  the  washing 
of  clothes  of  others  for  hire.  We  shall  assume,  however, 
that  it  has  reference  only  to  laundries  of  the  latter  class. 
It  is  directed  equally  against  those  who  establish  them, 
those  who  maintain  them,  and  those  who  carry  them  on. 
If  the  recommendation  of  any  parties  in  the  block  can 
be  required  as  a  condition  of  granting  the  license  for 
either  of  these  purposes,  the  number  is  a  matter  of  dis- 
cretion with  the  supervisors.  They  may  require  the 
recommendation  of  double  or  treble  the  number  desig- 
nated; they  may  exact  the  unanimous  recommendation 
of  the  citizens  and  taxpayers  of  the  block.  Nor  need 
they  confine  the  recommendation  required  to  citizens  and 
taxpayers;  any  other  class  may  be  equally  designated. 
They  may  require  it  of  some  of  our  worthy  resident  aliens 
from  Europe — gentlemen  of  Irish  or  German  nativity. 
Indeed,  if  they  can  make  the  exercise  of  their  legislative 
power  in  the  granting  of  licenses  dependent  upon  the 


approval  of  anybody  else,  they  may  place  the  approval 
with  whomsoever  they  may  deem  best,  and  no  one  can 
control  their  action. 

They  have  the  power,  by  the  act  of  April  25,  1863, "  to 
prohibit,  and  suppress,  or  exclude  from  certain  limits,  or 
to  regulate,  all  occupations,  houses,  places,  pastimes, 
amusements,  exhibitions,  and  practices  which  are  against 
good  morals,  contrary  to  public  order  and  decency,  or 
dangerous  to  the  public  safety."  But  the  business  of  a 
laundry — that  is,  the  washing  of  clothing  and  cloths  of 
various  kinds,  and  ironing  or  pressing  them  to  a  condition 
to  be  used — is  not  of  itself  against  good  morals,  or  con- 
trary to  public  order  or  decency.  It  is  not  offensive  to 
the  senses,  or  disturbing  to  the  neighborhood  where  con- 
ducted, nor  is  it  dangerous  to  the  public  safety  or  health. 
It  would  be  absurd  to  affirm  that  it  is.  If  it  be  conducted 
in  a  manner  that  is  offensive  or  dangerous,  the  supervisors 
may  direct  the  manner  to  be  changed,  and  prescribe  reg- 
ulations for  its  prosecution.  If  the  building,  in  which  it 
is  carried  on,  is,  by  its  structure,  form,  or  material  unsafe, 
the  supervisors  may,  by  proper  proceedings,  have  it  al- 
tered or  removed.  This  power  the  supervisors  possess 
with  reference  to  all  vocations  and  the  buildings  in  which 
they  are  prosecuted.  All  business  must  be  so  conducted 
as  not  to  endanger  the  public  safety  and  health.  Here  we 
are  concerned  only  with  the  business  of  a  laundry  by  it- 
self; the  manner,  or  the  buildings  in  which  it  is  conducted 
are  not  before  us.  The  ordinance  applies  as  well  to  a 
laundry  in  a  fire-proof  building  as  to  one  in  a  wooden 
shanty.  In  the  business  of  a  laundry  by  itself,  there  is 
nothing  objectionable  that  may  not  be  urged  against  all 
occupations  in  the  city  and  county.  If,  therefore,  the 
supervisors  can  make  its  prosecution  depend  upon  the 
approval  of  others  in  its  neighborhood,  they  may  require 
a  similar  approval  for  the  prosecution  of  other  business 
equally  inoffensive.  They  may  require  members  of  the 
bar  to  close  their  offices  against  professional  business  un- 


less  they  can  secure  the  recommendation  in  their  behalf 
of  such  parties  in  the  block  where  the  offices  are,  as  may 
be  designated.  So,  too,  with  bankers,  merchants,  traders, 
mechanics,  journalists,  publishers,  printers  —  indeed,  with 
all  brainworkers  and  handworkers  —  the  pursuit  of  their 
vocations  in  particular  localities  may  be  made  to  depend, 
not  upon  their  wishes,  their  means,  the  position  of  their 
property,  the  facilities  afforded  for  their  business,  but 
upon  the  favor  or  caprice  of  others,  whose  actions  they 
cannot  control  by  any  legal  proceedings.  A  party  might 
not  even  be  able  to  obtain  a  license  to  carry  on  business 
on  his  own  land,  provided  he  should  possess  an  entire 
block,  and  it  should  not  be  occupied  by  others  who  could 
give  the  recommendation  exacted.  Such  a  restriction 
upon  the  freedom  of  pursuit  of  a  lawful  occupation  is  not 
authorized  by  any  power  vested  in  the  board  of  super- 
visors; and  it  may  be  doubted  whether  it  could  be  au- 
thorized by  any  legislative  body  under  our  form  of  gov- 
ernment. 

The  supervisors  are,  it  is  true,  empowered  by  the  act 
of  March  3,  1872,  to  "  license  and  regulate  all  such  call- 
ings, trades,  and  employments,  as  the  public  good  may 
require  to  be  licensed  and  regulated,  and  as  are  not  pro- 
hibited by  law,"  but  their  power  cannot  be  delegated  by 
them  to  others,  or  its  exercise  made  dependent  upon 
others'  consent.  The  power  of  legislation  vested  in  them 
is  a  public  trust,  which  can  be  executed  only  in  consonance 
with  the  general  purposes  of  the  municipality,  and  in 
subordination  to  the  general  laws  and  policy  of  the  State. 
Their  ordinances  must  be  reasonable,  that  is,  not  oppress- 
ive, nor  unequal,  nor  unjust  in  their  operation,  or  they 
will  not  be  upheld.  Such  is  the  well-established  doctrine 
with  respect  to  the  legislation  of  municipal  bodies.  In 
Ex  parte  Frank,  it  was  applied  by  the  Supreme  Court  of 
California  to  an  ordinance  passed  by  the  supervisors, 
under  the  act  in  question,  exacting  a  license  for  selling 
goods,  and  fixing  a  different  rate  where  the  goods  were 
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within  the  corporate  limits  or  in  transitu  to  the  city, 
and  where  the  goods  were  without  the  city  and  not  in 
transitu  to  it.  The  ordinance  was  held  to  be  unjust,  op- 
pressive, unequal,  and  partial,  and  for  these  reasons,  as 
well  as  because  it  was  in  restraint  of  trade  between  the 
city  and  the  interior  of  the  State,  was  adjudged  to  be  void. 
The  decision  of  the  court  was  accompanied  by  some  very 
just  observations  upon  the  limitations  to  the  exercise  of 
legislative  power  in  the  passage  of  ordinances  by  munici- 
pal bodies.  (52  Cal.  606.) 

Licenses  for  callings,  trades,  and  employments  may  be 
required  by  the  supervisors  where  the  nature  of  the  busi- 
ness demands  special  knowledge  or  qualifications  on  the 
part  of  the  party,  as  in  the  case  of  dealers  in  drugs. 
They  may  also  be  required  as  a  means  of  raising  revenue 
for  municipal  purposes.  But  in  neither  case  can  they  be 
required  as  a  means  of  prohibiting  any  of  the  vocations 
of  life,  which  are  not  injurious  to  public  morals,  nor 
offensive  to  the  senses,  nor  dangerous  to  the  public  health 
and  safety.  Nor  can  conditions  be  annexed  to  their  issue 
which  would  tend  to  such  a  prohibition.  The  exaction 
for  any  such  purpose  of  a  license  to  pursue  a  vocation  of 
this  nature,  or  making  its  issue  dependent  upon  conditions 
having  such  a  tendency,  would  be  an  abuse  of  authority. 
Such  is  evidently  the  tendency  and  purpose  of  the  con- 
ditions required  in  the  ordinance  in  question  in  this  case, 
and  we  have  no  doubt  of  its  invalidity  for  that  cause. 

The  petitioner  is  an  alien,  and  under  the  treaty  with 
China  is  entitled  to  all  the  rights,  privileges,  and  immu- 
nities of  subjects  of  the  most  favored  nation  with  which 
this  country  has  treaty  relations.  Being  a  resident  here 
before  the  passage  of  the  recent  act  of  Congress,  restricting 
the  immigration  of  subjects  of  his  country,  he  has,  under 
the  pledge  of  the  nation,  the  right  to  remain,  and  follow 
any  of  the  lawful  ordinary  trades  and  pursuits  of  life, 
without  let  or  hindrance  from  the  State,  or  any  of  its 
subordinate  municipal  bodies,  except  such  as  may  arise 


from  the  enforcement  of  equal  and  impartial  laws.  His 
liberty  to  follow  any  such  occupation  cannot  be  restrained 
by  invalid  legislation  of  any  kind — certainly  not  by  a 
municipal  ordinance  that  has  no  stronger  ground  for  its 
enactment  than  the  miserable  pretence  that  the  business 
of  a  laundry,  that  is,  of  washing  clothes  for  hire,  is  against 
good  morals,  or  dangerous  to  the  public  safety.  (R.  S. 
sec.  753 ;  Exparte  Bridges,  2  Woods,  429 ;  In  re  Quy,  6  Saw. 
237.) 

It  follows  that  the  petitioner  is  illegally  restrained  of 
his  liberty,  and  must,  therefore,  be  discharged.  Ordered 
accordingly. 


When,  in  order  to  execute  a  public  work,  a  corporation  has  been  invested 
with  authority  to  borrow  money  or  enter  into  an  obligation,  it  has  the 
power  to  levy  a  tax  to  raise  revenue  with  which  to  pay  the  money  or 
discharge  the  obligation. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

UNITED  STATES  vs.  NEW  ORLEANS, 

Delivered  at  October  Term,  1878,* 
BY 

MR.  JUSTICE: 


Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  was  a  petition  presented  in  April,  1876,  by  Morris 
Ranger,  the  relator,  for  a  writ  of  mandamus  to  compel 
the  city  of  New  Orleans  to  pay  three  judgments.  The 
petition  alleges  that  he  had  recovered  them  in  the  Circuit 
Court  of  the  United  States  for  an  amount  exceeding  in 
the  aggregate  $59,000  against  the  city  on  its  bonds  and 
coupons  issued  under  the  provisions  of  acts  of  the  legis- 
ature  of  Louisiana,  passed  on  the  15th  of  March,  1854, 
and  designated  as  Nos.  108  and  109;  that  executions  had 
been  issued  upon  the  judgments  and  returned  unsatisfied  ; 
and  that  there  was  no  property  belonging  to  the  city  sub- 
ject to  seizure  thereon. 

*  Reported  in  98  U.  S.  381. 
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It  also  alleges  that  in  June,  1870,  the  city  had  sold 
eighty  thousand  shares  of  stock  of  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  Company,  which  it 
held,  for  the  sum  of  $320,000,  and  that  by  the  act  No. 
109,  of  1854,  these  shares  were  forever  pledged  for  the 
payment  of  the  bonds  issued  under  its  provisions ;  that 
the  city  should  therefore  be  compelled  to  pay  out  of  their 
proceeds  so  much  of  the  judgments  as  appears  on  the  face 
of  the  records  to  have  been  rendered  upon  the  bonds;  or, 
in  case  their  payment  cannot  be  enforced  in  this  way, 
that  it  should  be  compelled  to  levy  and  collect  a  tax  for 
that  purpose,  and  also  a  tax  to  pay  so  much  of  the  judg- 
ments as  was  rendered  upon  bonds  and  coupons  issued 
under  the  act  No.  108,  of  1854;  but  that  the  mayor  and 
administrators,  who  represent  and  exercise  the  powers  of 
the  city,  refuse  to  pay  the  judgments  out  of  any  funds  in 
their  possession  or  under  their  control,  or  to  levy  a  tax 
for  their  payment.  The  relator  therefore  prays  the  court 
to  order  them  to  show  cause  why  a  writ  of  mandamus 
should  not  be  issued  compelling  them  to  apply  the  pro- 
ceeds and  to  levy  a  tax  as  mentioned. 

The  order  to  show  cause  was  accordingly  issued ;  and 
the  city  authorities  appeared  and  filed  an  answer  to  the 
petition,  in  which  they  admitted  the  recovery  of  a  judg- 
ment by  the  relator — speaking  of  the  three  judgments  as 
one — the  issue  of  executions  thereon,  and  their  return 
unsatisfied,  the  sale  of  the  eighty  thousand  shares  of  the 
capital  stock  of  the  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Company  for  $320,000,  and  the  receipt 
of  the  money  by  their  predecessors;  and  set  up  as  a  de- 
fence to  the  prayer  of  the  petition  that  the  judgment  was 
recovered  upon  certain  bonds  issued  by  the  city  to  that 
company  under  the  act  of  March  15,  1854,  No.  109,  mak- 
ing no  mention  of  the  act  of  No.  108;  that  no  tax  for  the 
payment  of  the  principal  of  the  bonds  is  directed  to  be 
levied  by  that  act,  or  any  other  act  of  the  legislature; 


that,  as  respects  the  interest  on  the  bonds,  provision  is 
made  for  its  payment  out  of  the  back  taxes  due  to  the 
city,  and  inserted  in  its  budget  for  1876;  and  that  the 
proceeds  arising  from  the  sale  of  the  stock  of  the  rail- 
road company  are  not  in  the  treasury  of  the  city  or  under 
their  control,  having  been  used  and  expended  by  their 
predecessors.  They  therefore  prayed  that  the  petition  be 
dismissed. 

The  relator  demurred  to  this  answer.  The  court  over- 
ruled the  demurrer  and  refused  the  writ;  and  from  its 
judgment  the  case  is  brought  to  this  court. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  judge  of  the  Circuit  Court  accompanied  the  judg- 
ment with  an  opinion  giving  the  reasons  of  his  decision, 
which  were  substantially  those  stated  in  the  answer  of 
the  city:  that  the  statute  authorizing  the  issue  of  the 
bonds,  upon  which  the  judgments  were  recovered,  made 
no  provision  for  levying  a  tax  to  pay  the  principal,  but 
intended  that  it  should  be  paid  out  of  the  stock  of  the 
railroad  company  and  its  revenues;  and  that  the  proceeds 
from  the  sale  of  the  stock  had  been  already  expended  by 
the  predecessors  of  the  present  city  authorities.  The 
court,  adopting  the  view  of  the  city  authorities  as  to  the 
construction  of  the  statute,  and  the  supposed  intention  of 
the  legislature,  proceeded  on  the  principle  that  the  power 
of  taxation  belongs  exclusively  to  the  legislative  branch 
of  the  government,  and  that  the  judiciary  cannot  direct  a 
tax  to  be  levied  when  none  is  authorized  by  the  legisla- 
ture; and  that  the  issuing  of  a  mandamus  to  apply  the 
proceeds  received  from  the  sale  of  the  stock  would  be  a 
futile  proceeding,  they  having  been  previously  used  for 
other  purposes.  A  writ,  said  the  court,  could  not  issue 
commanding  the  performance  of  an  admitted  impossi- 
bility. 


The  position  that  the  power  of  taxation  belongs  ex- 
clusively to  the  legislative  branch  of  the  government,  no 
one  will  controvert.  Under  our  system  it  is  lodged  no- 
where else.  But  it  is  a  power  that  may  be  delegated  by 
the  legislature  to  municipal  corporations,  which  are 
merely  instrumentalities  of  the  State  for  the  better  ad- 
ministration of  the  government  in  matters  of  local  con- 
cern. When  such  a  corporation  is  created,  the  power  of 
taxation  is  vested  in  it  as  an  essential  attribute,  for  all 
the  purposes  of  its  existence,  unless  its  exercise  be 
in  express  terms  prohibited.  For  the  accomplishment 
of  those  purposes,  its  authorities,  however  limited  the 
corporation,  must  have  the  power  to  raise  money  and 
control  its  expenditure.  In  a  city,  even  of  small  ex- 
tent, they  have  to  provide  for  the  preservation  of  peace, 
good  order,  and  health,  and  the  execution  of  such  meas- 
ures as  conduce  to  the  general  good  of  its  citizens;  such 
as  the  opening  and  repairing  of  streets,  the  construction 
of  sidewalks,  sewers,  and  drains,  the  introduction  of  water, 
and  the  establishment  of  a  fire  and  police  department. 
In  a  city  like  New  Orleans,  situated  on  a  navigable  stream, 
or  on  a  harbor  of  a  lake  or  sea,  their  powers  are  usually 
enlarged,  so  as  to  embrace  the  building  of  wharves  and 
docks  or  levees  for  the  benefit  of  commerce,  and  they 
may  extend  also  to  the  construction  of  roads  leading  to 
it,  or  the  contributing  of  aid  towards  their  construction. 
The  number  and  variety  of  works  which  may  be  author- 
ized, having  a  general  regard  to  the  welfare  of  the  city 
or  of  its  people,  are  mere  matters  of  legislative  discretion. 
All  of  them  require  for  their  execution  considerable  ex- 
penditures of  money.  Their  authorization  without  pro- 
viding the  means  for  such  expenditures  would  be  an  idle 
and  futile  proceeding.  Their  authorization,  therefore, 
implies  and  carries  with  it  the  power  to  adopt  the  ordi- 
nary means  employed  by  such  bodies  to  raise  funds  for 
their  execution,  unless  such  funds  are  otherwise  provided. 


And  the  ordinary  means  in  such  cases  is  taxation.  A 
municipality  without  the  power  of  taxation  would  be  a 
body  without  life,  incapable  of  acting,  and  serving  no 
useful  purpose. 

For  the  same  reason,  when  authority  to  borrow  money 
or  incur  an  obligation  in  order  to  execute  a  public  work 
is  conferred  upon  a  municipal  corporation,  the  power  to 
levy  a  tax  for  its  payment  or  the  discharge  of  the  obliga- 
tion accompanies  it;  and  this,  too,  without  any  special 
mention  that  such  power  is  granted.  This  arises  from 
the  fact  that  such  corporations  seldom  possess — so  seldom, 
indeed,  as  to  be  exceptional — any  means  to  discharge 
their  pecuniary  obligations  except  by  taxation.  "It  is, 
therefore,  to  be  inferred,"  as  observed  by  this  court  in 
Loan  Association  v.  Topeka,  (20  Wall.  660,)  "  that  when  the 
legislature  of  a  State  authorizes  a  county  or  city  to  con- 
tract a  debt  by  bond,  it  intends  to  authorize  it  to  levy 
such  taxes  as  are  necessary  to  pay  the  debt,  unless  there 
is  in  the  act  itself,  or  in  some  general  statute,  a  limitation 
upon  the  power  of  taxation  which  repels  such  an  infer- 
ence." 

The  doctrine  here  stated  is  asserted  by  the  Supreme 
Court  of  Pennsylvania  in  Commonwealth  v.  Commissioners 
of  Allegheny  County,  (37  Pa.  277.)  That  county  was 
authorized  by  an  act  of  the  legislature  to  subscribe  to 
the  capital  stock  of  a  railroad  company,  and  to  issue  its 
bonds  in  payment  thereof.  The  interest  on  them  being 
unpaid,  a  writ  of  mandamus  was  applied  for  to  compel  the 
commissioners  of  the  county  to  make  provision  to  pay  it. 
The  return  of  the  officers  set  up,  among  other  objections 
to  the  writ,  that  the  act  authorizing  the  subscription  and 
issue  of  the  bonds  provided  no  means  of  payment,  either 
of  the  principal  or  interest.  To  this  defence  the  court 
said:  "The  act  of  1843  authorized  subscriptions  by  cer- 
tain counties  to  be  made  as  '  fully  as  any  individual  could 
do/  without  prescribing  more  precisely  the  terms.  But 


by  the  fifth  section  of  the  act  of  April  18,  1843,  counties 
subscribing  are  authorized  to  borrow  money  to  pay  for 
such  subscriptions.  We  have  decided  that  bonds  or  cer- 
tificates of  loan  issued  by  a  municipal  corporation  is  an 
ordinary  and  appropriate  mode  of  borrowing  money,  and 
the  act  of  1853  expressly  authorized  the  issue  of  such 
securities.  The  subscriptions  were  accordingly  made,  and 
the  bonds  issued.  Thus  was  a  lawful  debt  incurred  by 
the  county;  and,  as  no  other  than  the  ordinary  mode  of 
extinguishing  it,  or  of  paying  the  interest  thereon,  was 
provided,  it  follows,  of  course,  that  the  ordinary  mode  of 
raising  the  means  must  be  resorted  to;  namely,  to  provide 
for  it  in  the  annual  assessment  of  taxes  for  county  pur- 
poses." Again,  in  the  same  case,  the  court  said :  "  In  the 
next  place,  it  is  averred  that  there  is  no  authority  to  levy 
a  tax  for  the  payment  of  the  interest  by  the  county.  We 
have  already  treated  of  this,  and  said  that  the  authority 
to  create  the  debt  implies  an  obligation  to  pay  it ;  and 
when  no  special  mode  of  doing  so  is  provided,  it  is  also 
implied  that  it  is  to  be  done  in  the  ordinary  way — by  the 
levy  and  collection  of  taxes." 

In  numerous  cases,  similar  language  is  found  in  opin- 
ions of  the  State  courts,  not  required,  perhaps,  to  decide 
the  point  in  judgment  therein,  but  showing  a  recog- 
nition of  the  doctrine  stated.  Thus,  in  Lowell  v.  Boston, 
(111  Mass.  460,)  the  Supreme  Court  of  Massachusetts,  in 
speaking  of  bonds  which  the  legislature  had  authorized 
the  city  of  Boston  to  issue,  in  order  to  raise  funds  to  be 
loaned  to  individuals  to  aid  them  in  rebuilding  that  por- 
tion of  the  city  which  was  burned  in  the  great  fire  of 
November,  1872,  said:  "The  issue  of  bonds  by  the  city, 
whatever  provision  may  be  made  for  their  redemption, 
involves  the  possible  and  not  improbable  consequence  of 
a  necessity  to  provide  for  their  payment  by  the  city.  The 
right  to  incur  the  obligation  implies  the  right  to  raise 
money  by  taxation  for  payment  of  the  bonds;  or,  what  is 


equivalent,  the  right  to  levy  a  tax  for  the  purposes  for 
which  the  fund  is  to  be  raised  by  means  of  the  bonds  so 
authorized."  To  the  same  purport  is  the  language  of  the 
Supreme  Court  of  Wisconsin,  in  Hasbrouck  v.  Milwaukee, 
(25  Wis.  122.)  And  in  the  recent  case  of  Parsons  v.  The 
City  of  Charleston,  in  the  United  State  Circuit  Court,  the 
Chief  Justice  gave  emphatic  affirmation  to  the  doctrine. 
(Hughes,  282.)  Indeed,  it  is  always  to  be  assumed,  in  the 
absence  of  clear  restrictive  provisions,  that  when  the  legis- 
lature grants  to  a  city  the  power  to  create  a  debt,  it  in- 
tends that  the  city  shall  pay  it,  and  that  the  payment 
shall  not  be  left  to  its  caprice  or  pleasure.  When,  there- 
fore, a  powrer  to  contract  a  debt  is  conferred,  it  must  be 
held  that  a  corresponding  power  of  providing  for  its  pay- 
ment is  also  conferred.  The  latter  is  implied  in  the  grant 
of  the  former,  and  such  implication  cannot  be  overcome 
except  by  express  words  excluding  it. 

In  the  present  case,  the  indebtedness  of  the  city  of  New 
Orleans  is  conclusively  established  by  the  judgments  re- 
covered. The  validity  of  the  bonds  upon  which  they 
were  rendered  is  not  now  open  to  question.  Nor  is  the 
payment  of  the  judgments  restricted  to  any  species  of 
property  or  revenues,  or  subject  to  any  conditions.  The 
indebtedness  is  absolute.  If  there  were  any  question 
originally  as  to  a  limitation  of  the  means  by  which  the 
bonds  were  to  be  paid,  it  is  cut  off  from  consideration 
now  by  the  judgments.  If  a  limitation  existed,  it  should 
have  been  insisted  upon  when  the  suits  on  the  bonds 
were  pending,  and  continued  in  the  judgments.  The 
fact  that  none  is  thus  continued  is  conclusive  on  this 
application  that  none  existed. 

If  the  question  were  an  open  one,  our  conclusion  would 
be  the  same.  The  act  of  1854  provided  that  the  railroad 
company  should  issue  to  the  city  certificates  of  stock 
for  an  amount  equal  to  the  amount  of  bonds  received; 
and  that  the  stock  should  remain  "  forever  pledged  for 


8 

the  redemption  of  said  bonds."  It  is  plain  that  this  lan- 
guage was  intended  only  to  create  a  statutory  pledge  by 
way  of  collateral  security  for  the  payment  of  the  bonds. 
It  does  not  import  that  the  holders  of  the  bonds  were  to 
be  thereby  precluded  from  looking  to  the  city,  or  that  they 
were  obliged  to  have  recourse,  in  the  first  instance,  to  the 
pledge.  The  city,  by  the  terms  of  the  bonds,  was  pri- 
marily liable;  and  nothing  in  the  language  of  the  act  in 
any  respect  affects  the  primary  liability.  The  bond- 
holder is  not  compelled  to  look  to  the  security,  but  may 
proceed  directly  against  the  city  without  regard  to  it. 
Besides,  as  was  justly  observed  by  counsel,  if  we  could 
seek  the  intention  of  the  legislature  from  other  considera- 
tions than  the  words  of  the  statute,  it  would  be  still 
plainer  that  no  such  construction  could  be  given  to  its 
language.  The  object  of  issuing  the  bonds  for  the  stock 
was  to  aid  the  company  in  obtaining  funds  to  build  its 
road.  •  If  the  stock  had  been  available,  the  bonds  would 
not  have  been  needed;  the  stock  would  have  been  sold. 
But  it  was  not  available;  and  it  is  difficult  to  believe  that 
the  bonds  would  have  been  any  more  so,  if  their  payment 
had  been  limited  to  the  revenues  and  proceeds  of  the 
stock.  The  proposal  of  such  a  scheme  for  raising  money 
would  not  have  indicated  much  wisdom  on  the  part  of 
the  legislature ;  to  have  assented  to  it  would  have  indicated 
less  on  the  part  of  the  bondholders.  And  even  if  the 
bondholders  had  been  required  to  look  for  payment  of 
the  bonds  only  to  the  revenues  and  proceeds  of  the  stock, 
it  comes  with  bad  grace  from  the  city,  not  to  say  evinces 
an  insensibility  to  its  obligations,  to  allege  exemption  from 
liability  after  its  authorities  have  sold  the  stock  and  di- 
verted the  proceeds  to  other  uses. 

This  construction  is  not  affected,  as  contended  by  coun- 
sel, by  the  statutes  of  1852  and  1853,  restraining  cities 
and  towns  from  creating  any  indebtedness  without  proVid- 
ing  at  the  same  time  for  the  payment  of  the  principal  and 
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interest.  Those  statutes  were  not  limitations  on  the  power 
of  the  legislature  to  authorize  the  creation  of  debts  by 
cities  upon  other  conditions.  It  does  not  follow  that  be- 
cause it  was  deemed  expedient,  as  a  general  rule,  to  pro- 
hibit cities  and  towns  from  incurring  debts  on  their  own 
motion,  without  making  provision  for  their  payment,  that 
the  legislature  might  not  authorize  the  incurring  of  a  par- 
ticular obligation  without  such  provision.  And  it  will 
be  found,  upon  examination,  that  the  act  of  1854  pre- 
scribed the  details  of  the  ordinance  which  should  be 
passed  by  the  city  in  the  execution  of  the  authority  con- 
ferred, and  that  the  ordinance  passed  conformed  to  them. 
(Butz  v.  Muscatine,  8  Wall.  575;  Amey  v.  Allegheny,  24 
How.  364;  Commonwealth  v.  Pittsburg,  34  Pa.  St.  496;  Com- 
monwealth v.  Commissioners,  40  Id.  348;  Commonwealth  v. 
Perkins,  43  Id.  400;  Fosdick  v.  Perrysburg,  4  Ohio  St.  472.) 

There  is  nothing,  therefore,  in  the  positions  of  counsel 
to  impair  the  validity  of  the  bonds  upon  which  the  judg- 
ments were  recovered,  if  we  were  at  liberty  to  consider 
them  on  this  application.  But,  as  already  said,  the  judg- 
ments are  conclusive  upon  this  point.  Owing  the  debt, 
the  city  has  the  power  to  levy  a  tax  for  its  payment.  By 
its  charter,  in  force  when  the  bonds  were  issued,  it  was 
invested,  in  express  terms,  "  with  all  the  powers,  rights, 
privileges,  and  immunities  incident  to  a  municipal  cor- 
poration and  necessary  for  the  proper  government  of  the 
same." 

As  already  said,  the  power  of  taxation  is  a  power  inci- 
dent to  such  a  corporation,  and  may  be  exercised  for  all 
the  purposes  authorized  by  its  charter  or  subsequent 
legislation.  Whatever  the  legislature  empowers  the  cor- 
poration to  do  is  presumably  for  its  benefit,  and  may,  in 
"  the  proper  government  of  the  same,"  be  done.  Having 
the  power  to  levy  a  tax  for  the  payment  of  the  judgments 
of  the  relator,  it  was  the  duty  of  the  city,  through  its  au- 
thorities, to  exercise  the  power.  The  payment  was  not 
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a  matter  resting  in  its  pleasure,  but  a  duty  which  it  owed 
to  the  creditor.  Having  neglected  this  duty,  the  case 
was  one  in  which  a  mandamus  should  have  been  issued 
to  enforce  its  performance.  (Knox  County  v.  Aspinwall,  24 
How.  376;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535; 
Benbow  v.  Iowa  City,  7  Id.  313;  Supervisors  v.  Rogers,  Id. 
175;  The  Supervisors  v.  Durant,  9  Id.  415;  County  of  Cass  v. 
Johnston,  95  U.  S.  360.) 

The  judgment  of  the  court  below  must,  therefore,  be 
reversed,  and  the  cause  remanded  with  directions  to  issue 
the  writ  as  prayed  in  the  petition  of  the  relator;  and  it  is 

So  ordered. 


The  Indebtedness  of   Virginia  and  legislation  for  its  payment  considered. 

OPINION" 

OF   THE 

UNITED   STATES  SUPREME    COURT 

IN 

HARXMAN    v. 

Delivered  at  October  Term,  1880, 

BY 

MR.   JUSTICE 


1.  In  the  adjustment  of  the  debt  of  the  State  of  Virginia,  her  bonds,  pay- 

able to  order  or  bearer,  with  coupons  annexed  to  them  payable  to 
bearer,  were  issued  under  the  act  of  March  30,  1871,  known  as  the 
''Funding  Act,"  which  declares  that  the  coupons  "  shall  be  receiv- 
able at  and  after  maturity  for  all  taxes,  debts,  dues,  and  demands  due 
the  State."  and  that  this  shall  be  expressed  on  their  face.  Where, 
therefore,  a  creditor  took,  as  in  that  act  provided,  such  bonds  for 
two-thirds  of  the  amount  of  the  old  bonds  he  surrendered,  and  a  cer- 
tificate for  the  balance,  a  contract  was  consummated  between  the 
State  and  the  holder  of  the  bonds  and  the  holder  of  the  coupons, 
from  which,  without  their  consent,  she  could  not  be  released. 

2.  A  subsequent  enactment  requiring  the  tax  on  the  bonds  issued  under 

that  act  to  be  deducted  from  the  coupons  originally  attached  to  them, 
when  tendered  in  payment  of  taxes  or  other  dues  to  the  State,  can- 
not be  applied  to  coupons  separated  from  the  bonds,  and  held  by  a 
different  owner,  without  impairing  the  contract.  Such  an  owner  is 
therefore  entitled  to  a  mandamus  to  compel  the  proper  officer  to  re- 
ceive for  their  full  amount  the  coupons  so  tendered. 

Error  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia.  The  case  is  fully  stated  in  the  opinion  of  the 
Court. 

WILLIAM  L.  ROYAL,  for  the  plaintiff  in  error. 

Mr.  JAMES  G.  FIELD,  Attorney-General  of  Virginia, 
contra. 


Mr.  JUSTICE  FIELD  delivered  the  opinion  of  the  Court. 
The  plaintiff  in  error,  who  is  the  petitioner  in  the  court 


•".Reported  in  102  U.  S.  Reports,  672. 


below,  is  a  citizen  and  resident  of  the  city  of  Richmond, 
State  of  Virginia;  and  on  the  5th  of  April,  1878,  was  in- 
debted to  the  State  for  taxes  to  the  amount  of  twenty-six 
dollars  and  fifty-three  cents.  On  that  day  he  tendered  to 
the  treasurer  of  Richmond — who  is  by  law  charged  with  the 
duty  of  collecting  the  taxes  of  the  State  in  that  city — cer- 
tain interest  coupons,  which  were  overdue,  amounting  to 
twenty-four  dollars,  cut  from  bonds  of  the  State,  issued 
under  the  provisions  of  an  act  of  the  General  Assembly, 
passed  March  30,  1871,  commonly  known  as  the  Funding 
Act,  and  two  dollars  and  fifty-three  cents  in  lawful  money 
of  the  United  States,  in  payment  of  the  taxes;  but  the 
treasurer  refused  to  receive  the  coupons  in  discharge  of  the 
taxes  without  first  deducting  therefrom  the  taxes  upon  the 
bonds  to  which  they  were  originally  attached.  The  peti- 
tioner holding  the  coupons  was  not  at  the  time  the  owner  of 
such  bonds.  Upon  this  refusal  he  applied  to  the  Supreme 
Court  of  Appeals  of  Virginia  for  a  writ  of  mandamus  to 
the  treasurer  to  compel  him  to  receive  the  coupons,  with 
the  money  mentioned,  in  full  discharge  of  the  petitioner's 
taxes,  without  any  deduction  from  the  coupons  for  the  taxes 
upon  the  bonds. 

The  court  issued  a  rule  or  an  alternative  writ  upon  the 
treasurer,  to  which  he  answered,  that  the  General  Assembly 
of  the  State  had,  for  many  years,  exercised  the  right  to  tax 
all  bonds,  choses  in  action,  and  other  evidences  of  debt,  in- 
cluding bonds  of  the  State  ;  that  the  taxes  assessed  upon 
the  latter  bonds  were  according  to  their  market  value,  the 
amount  being  fixed  at  fifty  cents  on  the  one  hundred  dol- 
lars of  such  value ;  that  the  law  required  the  taxes  to  be 
collected  when  the  interest  on  the  bonds  was  paid,  and 
made  it  a  high  penal  offence  for  any  officer  to  receive  cou 
pons  in  payment  of  taxes  without  deducting  from  their  face 
value  the  tax  levied  upon  the  bonds  from  which  they  were 
taken;  and  he  referred  to  several  acts  of  the  legislature 
in  support  of  this  statement.  He  also  answered,  that  at  the 
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time  the  coupons  were  tendered  to  him  he  proposed  to  de- 
duct from  them  the  amount  of  the  taxes  on  the  bonds  to 
which  they  were  originally  attached,  and  demanded  of  the 
petitioner  a  like  amount  in  money  in  addition  to  what  was 
tendered  ;  that  he  would  not  otherwise  have  been  justified 
in  giving  a  receipt  in  full  for  the  taxes  due;  and  that  this 
additional  amount  the  petitioner  refused  to  pay.  The  re- 
spondent, therefore,  denied  that  the  petitioner  was  enti- 
tled to  the  writ,  and  prayed  that  his  petition  be  dismissed. 

The  application  was  fully  argued  before  the  Supreme 
Court  of  Appeals  by  counsel  for  the  petitioner,  and  by  the 
attorney-general  of  the  State  for  the  treasurer.  The  judges 
of  the  court  were  equally  divided  in  opinion  upon  it,  and,  as 
is  usual  in  such  cases,  the  application  was  denied,  and  judg- 
ment to  that  effect,  with  costs,  was  entered.  To  review  this 
judgment  the  case  is  brought  here  on  writ  of  error. 

The  principal  question  for  determination,  as  thus  seen, 
is  the  validity  of  the  statute  of  the  State  requiring  the  tax 
levied  upon  its  bonds  to  be  deducted  from  the  coupons  for 
interest,  originally  attached  to  them,  when  the  coupons  are 
presented  for  payment,  so  far  as  it  applies  to  coupons  sepa- 
rated from  the  bonds  and  held  by  different  owners. 

To  fully  understand  this  question,  it  will  be  necessary  to 
make  a  brief  reference  to  the  legislation  of  the  State  upon 
her  indebtedness.  But  before  doing  this  there  is  a  question 
of  jurisdiction  to  be  considered.  The  judgment  of  the  Su- 
preme Court  of  Appeals  being  entered  upon  an  equal  divis- 
ion of  opinion  among  its  judges,  it  is  argued  that  there  is 
no  such  final  adjudication  of  the  State  court  as  can  be  re- 
viewed by  this  court. 

The  Revised  Statutes,  which  express  the  statute  law  of 
the  United  States  in  force  Dec.  1,  1873,  provide,  in  sect. 
709, — embodying  substantially  the  provisions  of  the  twenty- 
fifth  section  of  the  Judiciary  Act  of  1789, — that  a  final 
judgment  or  decree,  in  any  suit,  of  the  highest  court  of  a 
State  in  which  a  decision  could  be  had,  may  be  re-examined 


by  the  Supreme  Court  of  the  United  States  in  three  classes 
of  cases.  In  all  of  them  there  must  be  a  final  judgment  or 
decree  of  the  highest  court  of  the  State,  and  the  decision 
expressed  by  that  judgment  must  have  involved  a  question 
'under  the  Constitution,  laws,  or  treaties  of  the  United 
States,  and  have  been  adverse  to  some  right,  privilege,  or 
immunity  claimed  under  them.  Here  the  Supreme  Court 
of  Appeals  certifies  that  on  the  hearing  of  the  case  there 
was  drawn  in  question  the  validity  of  the  statute  of  the 
State  authorizing  the  tax  upon  the  bonds  and  requiring  its 
deduction  from  the  coupons,  on  the  ground  of  its  repug- 
nancy to  the  provision  of  the  Constitution  of  the  United 
States,  prohibiting  any  legislation  by  the  States  impairing 
the  obligation  of  contracts ;  and  that  the  decision  was  in 
favor  of  the  validity  of  the  State  statute  and  against  the 
right  claimed  by  the  petitioner  under  the  provision  of  the 
Constitution  of  the  United  States.  That  this  certificate  cor- 
rectly states  the  question  involved  will  more  clearly  appear 
from  the  legislation  of  the  State,  which  we  shall  presently 
consider.  The  judgment  denying  the  writ  of  mandamus 
was  a  final  determination  against  the  claim  of  the  petitioner 
to  have  the  coupons  held  by  him  received  for  taxes  without 
a  deduction  from  their  face  value  of  the  amount  of  the  tax 
levied  on  the  bonds.  A  mandamus  in  cases  of  this  kind  is 
no  longer  regarded  in  this  country  as  a  mere  prerogative 
writ.  It  is  nothing  more  than  an  ordinary  proceeding  or 
action  in  which  the  performance  of  a  specific  duty,  by  which 
the  rights  of  the  petitioner  are  affected,  is  sought  to  be  En- 
forced. Says  Mr.  Chief  Justice  Taney:  "It  undoubtedly 
came  into  use  by  virtue  of  the  prerogative  power  in  the 
English  crown,  and  was  subject  to  regulations  and  rules 
which  have  long  since  been  disused ;  but  the  right  to  the 
writ  and  the  power  to  issue  it  have  ceased  to  depend  upon 
'any  prerogative  power,  and  it  is  now  regarded  as  an  ordi- 
nary process  in  cases  to  which  it  is  applicable.  It  was  so 
held  by  this  court  in  the  cases  of  Kendall  v.  The  United 


States,  12  Pet.  615,  and  Kendall  v.  Stokes  et  al.,  3  How. 
100."  Kentucky  v.  Dennison,  24  How.  66,  97.  And  such 
we  understand  to  be  the  law  of  Virginia.  The  judgment, 
therefore,  in  the  case,  stands  like  the  judgment  in  an  ordi- 
nary action  at  law,  subject  to  review  under  similar  condi- 
tions. It  is  not  the  less  expressive  of  the  decision  of  the 
court  upon  the  merits  of  the  petitioner's  claim  in  the  case 
because  it  is  rendered  upon  an  equal  division  of  opinion 
among  the  judges.  The  fact  of  division  does  not  impair 
the  conclusive  force  of  the  judgment,  though  it  may  pre- 
vent the  decision  from  being  authority  in  other  cases  upon 
the  question  involved.  The  judgment  is  that  of  the  entire 
court,  and  is  as  binding  in  every  respect  as  if  rendered  upon 
the  concurrence  of  all  the  judges.  Lessieur  v.  Price,  12 
How.  50;  Duranl  v.  Essex  County,  7  Wall.  107;  s.  c.  101 
U.  S.  555. 

Nor  does  it  matter  that  the  judgment  was  rendered  in  an 
original  proceeding  in  the  Supreme  Court  of  Appeals  of 
Virginia,  and  not  in  a  case  pending  before  that  court  on 
appeal.  It  is  enough  for  our  jurisdiction  that  the  judgment 
is  by  the  highest  tribunal  of  the  State  in  which  a  decision 
could  be  had  in  the  suit.  When  such  a  judgment  is  brought 
before  us  for  review,  involving  in  its  rendition  a  decision 
upon  a  Federal  question,  we  do  not  look  beyond  the  action 
of  that  court.  It  is  enough  that  we  have  its  final  judgment 
in  the  case,  whether  it  be  one  of  original  jurisdiction  or 
heard  by  it  in  the  exercise  of  its  own  appellate  power  over 
the  inferior  courts  of  the  State. 

We  proceed,  therefore,  to  consider  the  legislation  of  the 
State  upon  her  indebtedness.  A  brief  sketch  of  it  will  per- 
haps enable  us  better  than  in  any  other  way  to  exhibit  the 
question  for  our  determination,  and  indicate  the  solution  it 
should  receive. 

It  appears  from  the  statutes  to  which  we  are  referred— 
and  we  know  the  fact  as  a  matter  of  public  history — that 
prior  to  the  late  civil  war  Virginia  had  become  largely  in- 
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debted  for  moneys  borrowed  to  construct  public  works  in 
the  State.  The  moneys  were  obtained  upon  her  bonds, 
which  were  issued  to  an  amount  exceeding  $30,000,000. 
Being  the  obligations  of  a  State  of  large  wealth,  which 
never  allowed  its  fidelity  to  its  promises  to  be  questioned 
anywhere,  the  bonds  found  a  ready  sale  in  the  markets  of 
the  country.  Until  the  civil  war,  the  interest  on  them  was 
regularly  and  promptly  paid.  Afterwards  the  payments 
ceased,  and  until  1871,  with  the  exception  of  a  few  small 
sums  remitted  in  coin  during  the  war  to  London  for  foregin 
bondholders,  or  paid  in  Virginia  in  Confederate  money,  and 
a  small  amount  paid  in  1866  and  1867,  no  part  of  the  inter- 
est or  principal  was  paid.  During  the  war  a  portion  of  her 
territory  was  separated  from  her,  and  by  its  people  a  new 
State,  named  West  Virginia,  was  formed,  and  by  the  Con- 
gress of  the  United  States  was  admitted  into  the  Union. 
Nearly  one-third  of  her  territory  and  people  were  thus  taken 
from  her  jurisdiction.  But  as  the  whole  State  had  created 
the  indebtedness  for  which  the  bonds  were  issued,  and  par- 
ticipated in  the  benefits  obtained  by  the  moneys  raised,  it 
was  but  just  that  a  portion  of  the  indebtedness  should  be 
assumed  by  that  part  which  was  taken  from  her  and  made 
a  new  State.  Writers  on  public  law  speak  of  the  principle 
as  well  established,  that  where  a  State  is  divided  into  two 
or  more  States,  in  the  adjustment  of  liabilities  between  each 
other,  the  debts  of  the  parent  State  should  be  ratably  ap- 
portioned among  them.  On  this  subject  Kent  says :  "  If  a 
State  should  be  divided  in  respect  to  territory,  its  rights  and 
obligations  are  not  impaired ;  and  if  they  have  not  been  ap- 
portioned by  special  agreement,  their  rights  are  to  be  enjoyed 
and  their  obligations  fulfilled  by  all  the  parts  in  common." 
1  Com.  26.  And  Halleck,  speaking  of  a  State  divided  into 
two  or  more  distinct  and  independent  sovereignties,  says : 
"  In  that  case,  the  obligations  which  have  accrued  to  the 
whole  before  the  divisions  are,  unless  they  have  been  the 
subject  of  a  special  agreement,  ratably  binding  upon  the 


different  parts.  This  principle  is  established  by  the  concur- 
rent opinions  of  text-writers,  the  decisions  of  courts,  and  the 
practice  of  nations."  International  Law,  c.  3,  sect.  27. 

In  conformity  with  the  doctrine  thus  stated  by  Halleck, 
both  States — Virginia  and  West  Virginia — have  recognized 
in  their  Constitutions  their  respective  liability  for  an  equita- 
ble proportion  of  the  old  debt  of  the  State,  and  have  pro- 
vided that  measures  should  be  taken  for  its  settlement.  The 
Constitution  of  Virginia  of  1870  declared  that  the  General 
Assembly  should  "provide  bylaw  for  adjusting  with  the 
State  of  West  Virginia  the  proportion  of  the  public  debt  of 
Virginia  proper  to  be  borne  by  the  States  of  Virginia  and 
West  Virginia,"  and  should  "provide  that  such  sums  as 
shall  be  received  from  West  Virginia  shall  be  applied  to  the 
payment  of  the  public  debt  of  the  State."  Art.  10,  sect.  19. 

The  Constitution  of  West  Virginia,  which  went  into  effect 
in  1863,  declared  that  "  an  equitable  proportion  of  the  pub- 
lic debt  of  the  Commonwealth  of  Virginia,  prior  to  the  first 
day  of  January,  1861,"  should  "be  assumed"  by  the  State, 
and  that  the  legislature  should  "  ascertain  the  same  as  soon 
as  practicable,  and  provide  for  the  liquidation  thereof  by  a 
sinking  fund  sufficient  to  pay  the  accruing  interest  and  re- 
deem the  principal  within  thirty-four  years."  Art.  8,  sect.  8. 

But  notwithstanding  these  constitutional  requirements 
and  various  efforts  made  to  adjust  the  liabilities  of  West 
Virginia,  nothing  was  accomplished  up  to  March  30,  1871, 
and  it  is  stated  by  counsel  that  nothing  has  been  accom- 
plished since.  As  might  have  been  expected,  the  position 
of  Virginia  was  not  a  pleasant  one,  being  charged  with  the 
whole  indebtedness  which  accrued  before  the  formation  out 
of  her  territory  of  a  new  State,  and  entitled  to,  without 
being  able  to  obtain,  a  contribution  from  the  new  State  of 
a  part  of  it,  corresponding  proportionately  to  her  extent  and 
population.  She,  therefore,  undertook  to  effect  a  separate 
adjustment  with  her  creditors,  and  for  that  purpose,  on  the 
30th  of  March,  1871,  passed  an  act  known  as  the  "  Fund- 
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ing  Act"  of  the  State.  It  is  entitled  "An  Act  to  provide 
for  the  funding  and  payment  of  the  public  debt."  Its  pre- 
amble recited  that  in  the  ordinance  authorizing  the  organi- 
zation of  the  State  of  West  Virginia  it  was  provided  that 
she  should  take  upon  herself  a  just  proportion  of  the  public 
debt  of  the  Commonwealth  of  Virginia,  prior  to  Jan.  1, 
1861,  and  that  this  provision  had  not  been  fulfilled,  although 
repeated  and  earnest  efforts  in  that  behalf  had  been  made 
by  Virginia  ;  and  then  declared  that,  "  to  enable  the  State  of 
West  Virginia  to  settle  her  proportion  of  said  debt  with  the 
holders  thereof,"  and  to  prevent  any  complications  or  diffi- 
culties which  might  be  interposed  to  any  other  manner 
of  settlement,  and  "  for  the  purpose  of  promptly  restoring 
the  credit  of  Virginia,  by  providing  for  the  certain  and 
prompt  payment  of  the  interest  on  her  proportion  of  said 
debt,  as  the  same  shall  become  due,"  the  legislature  enacted 
that  the  owners  of  the  bonds,  stocks,  or  interest  certificates 
of  the  State  (with  a  few  exceptions)  might  fund  two-thirds 
of  the  same  and  two-thirds  of  the  interest  due  or  to  become 
due  thereon  up  to  July  1,  1871,  in  six  per  cent,  coupon  or 
registered  bonds  of  the  State,  to  run  thirty-four  years, — the 
bonds  to  be  made  payable  to  order  or  bearer,  and  the  cou- 
pons to  bearer.  The  act  declared  that  the  coupons  should 
be  payable  semi-annually,  and  "  be  receivable  at  and  after 
maturity  for  all  taxes,  debts,  dues,  and  demands  due  the 
State,"  and  that  this  should  be  so  expressed  on  their  face. 
For  the  remaining  one-third  of  the  amount  of  the  bonds  thus 
funded  the  act  provided  that  certificates  should  be  issued  to 
the  creditors,  setting  forth  the  amount  of  the  bonds  not 
funded,  with  the  interest  thereon,  and  that  their  payment 
would  be  provided  for  in  accordance  with  such  settlement 
as  might  be  subsequently  had  between  the  two  States ;  and 
that  Virginia  would  hold  the  bonds  surrendered,  so  far  as 
they  were  not  funded,  in  trust  for  the  holder  or  his  as- 
signees. The  bonds  of  the  State,  with  the  accumulated 
interest,  then  amounted  to  over  forty  millions  of  dollars. 
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Under  this  act  a  large  number  of  the  creditors  of  the 
State,  holding  bonds  amounting,  including  interest  thereon, 
to  about  thirty  millions  of  dollars,  surrendered  them  and 
took  new  bonds  with  interest  coupons  annexed  for  two- 
thirds  of  their  amount  and  certificates  for  the  balance.  A 
contract  was  thus  consummated  between  the  State  and 
the  holders  of  the  new  bonds,  and  the  holders  of  the 
coupons,  from  the  obligation  of  which  she  could  not, 
without  their  consent,  release  herself  by  any  subsequent 
legislation.  She  thus  bound  herself,  not  only  to  pay  the 
bonds  when  they  became  due,  but  to  receive  the  interest 
coupons  from  the  bearer  at  and  after  their  maturity,  to  their 
full  amount,  for  any  taxes  or  dues  by  him  to  the  State. 
This  receivability  of  the  coupons  for  such  taxes  and  dues 
was  written  on  their  face,  and  accompanied  them  into  what- 
ever hands  they  passed.  It  constituted  their  chief  value, 
and  was  the  main  consideration  offered  to  the  holders  of  the 
old  bonds  to  surrender  them  and  accept  new  bonds  for  two- 
thirds  of  their  amount. 

In  Woodruff  v.  Trapnall,  reported  in  10th  Howard,  a 
provision  in  an  act  of  Arkansas,  similar  to  this  one,  that  the 
bills  and  notes  of  the  Bank  of  the  State  of  Arkansas,  the 
capital  of  which  belonged  to  the  State,  should  "  be  received 
in  all  payments  of  debts  due  to  the  State  of  Arkansas,"  was 
held  to  be  a  contract  with  the  holders  of  such  notes  which 
was  binding  on  the  State,  and  that  the  subsequent  repeal  of 
the  provision  did  not  affect  the  notes  previously  issued. 
"  The  notes,"  said  the  court,  "  are  made  payable  to  bearer  ; 
consequently  every  l)ona  fide  holder  has  a  right,  under  the 
twenty-eighth  section  "  (the  one  making  the  notes  receiv- 
able for  dues  to  the  State),  "  to  pay  the  State  any  debt  he 
may  owe  it  in  the  paper  of  the  bank.  It  is  a  continuing 
guaranty  by  the  State  that  the  notes  shall  be  so  received. 
Such  a  contract  would  be  binding  on  an  individual,  and  is 
not  the  less  so  on  the  State."  "And  that  the  legislature 
could  not  withdraw  this  obligation  from  the  notes  in  circu- 
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lation  at  the  time  the  guaranty  was  repealed,  is  a  position 
which  can  require  no  argument."  In  Furman  v.  Nichol, 
reported  in  the  8th  Wallace,  a  similar  provision  in  an  act  of 
Tennessee,  declaring  that  certain  notes  of  a  bank  of  that 
State  should  be  "  receivable  "  at  the  treasury  of  the  State 
and  by  tax-collectors  and  other  public  officers,  "in  all  pay. 
ments  for  taxes  and  other  moneys  due  the  State,"  was  held 
by  this  court  unanimously  to  constitute  a  valid  contract  be. 
tween  the  State  and  every  person  receiving  a  note  of  the 
bank.  An  attempt  was  made  in  the  case  to  restrain  the 
operation  of  the  guaranty  contained  in  the  provision  to  the 
person  who  received  the  note  in  the  course  of  his  dealing  with 
the  bank,  but  the  court  said :  "  The  guaranty  is  in  no  sense 
a  personal  one.  It  attaches  to  the  note, — is  part  of  it,  as 
much  so  as  if  written  on  the  back  of  it ;  goes  with  the  note 
everywhere,  and  invites  every  one  who  has  taxes  to  pay  to 
take  it." 

Yet  notwithstanding  the  language  of  the  act  of  March 
30,  1871,  providing  that  the  interest  coupons  of  the  new 
bonds  should  "  be  receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues,  and  demands  due  the  State,"  and  this  was 
so  expressed  upon  their  face,  the  legislature  of  Virginia,  less 
than  one  year  afterwards  (on  the  7th  of  March,  1872), 
passed  an  act  declaring  that  thereafter  it  should  "  not  be 
lawful  for  the  officers  charged  with  the  collection  of  taxes 
or  other  demands  of  the  State  "  then  due  or  which  should 
thereafter  become  due  "to  receive  in  payment  thereof  any- 
thing else  than  gold  or  silver  coin,  United  States  Treasury 
notes,  or  notes  of  the  national  banks  of  the  United  States." 
This  act,  as  seen  on  its  face,  is  in  direct  conflict  with  the 
pledge  of  the  State  of  the  previous  year,  and  with  the  de- 
cisions of  this  court  to  which  we  have  referred.  Its  validity, 
as  might  have  been  expected,  was  soon  attacked  in  the  courts 
as  impairing  the  obligations  of  the  contract  contained  in  the 
Funding  Act,  and  came  before  the  Supreme  Court  of  Ap- 
peals of  the  State  for  consideration  in  Antoni  v.  Wright,  at 
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its  .November  Term  of  1872.  The  subject  was  there  most 
elaborately  and  learnedly  treated.  The  cases  above  were 
cited  by  the  court ;  and  the  provision  of  the  Funding  Act 
was  shown,  by  reasoning  perfectly  conclusive,  to  be  a  con- 
tract founded  upon  valuable  considerations  and  binding  upon 
the  State.  It  was  earnestly  pressed  upon  the  court  that  it 
was  not  within  the  legitimate  power  of  the  legislature  to 
make  such  a  contract ;  that  it  would  tend  to  embarrass  the 
action  of  subsequent  legislatures  by  depriving  them  of  the 
proper  control  of  the  annual  revenue,  and  might,  by  absorb- 
ing the  "revenue,  substantially  annul  the  taxing  power  and 
put  a  stop  to  the  wheels  of  government.  But  the  court  said, 
among  other  answers  to  this,  that  no  rightful  power  of  the 
State  was  surrendered  by  the  legislation,  but  simply  a  pro- 
vision made  for  the  payment  of  the  debts  of  the  State ;  that 
the  annual  accruing  interest  on  the  debt  of  the  State  was  in 
all  well-regulated  governments  deemed  an  essential  part  of 
their  annual  expenses,  and  was  always  annually  provided  for. 
The  act  only  made  provision  for  an  annual  appropriation  of  a 
portion  of  the  revenue,  derived  from  taxation,  to  the  pay- 
ment of  existing  debts ;  and  such  legislation  could  not  be 
deemed  a  great  stretch  of  power,  when  the  organic  law  of 
the  State  not  only  contemplated  the  punctual  annual  pay- 
ment of  the  interest  of  her  entire  debt,  but  imperatively 
required,  on  the  creation  of  a  debt,  that  a  sinking  fund 
should  be  at  once  established,  to  be  applied  solely  to  its  ex- 
tinction. The  organic  law  thus  not  merely  authorized,  but 
required  the  legislature  which  created  the  debt  to  bind  all 
future  legislatures,  by  the  establishment  of  a  fund  to  be  ap- 
plied solely  to  the  extinction  of  the  debt.  And  as  to  the 
objection  that  such  legislation  might,  and  probably  would, 
result  in  crippling  the  power  and  resources  of  the  State  in 
time  of  war  or  other  great  calamity,  the  court  said,  that  legis- 
lation cannot  well  be  adapted  in  advance  to  extraordinary 
and  exceptional  cases  ;  that  such  cases  will  occur  at  all  times 
with  all  nations,  and  must  be  provided  for  by  the  wisdom 
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and  prudence  of  the  government  for  the  time  being.  "At 
such  a  time,  however,'"  said  the  court,  in  words  full  of  wis- 
dom, "  the  honored  name  and  high  credit  secured  to  a  State 
by  unbroken  faith,  even  in  adversity,  will,  apart  from  all 
other  considerations,  be  worth  more  to  her  in  dollars — 
incalculably  more — than  the  comparatively  insignificant 
amount  of  the  interest  on  a  portion  of  the  public  debt  en- 
joyed by  breach  of  contract.''  The  court  thus  expressed  a 
great  truth,  which  all  just  men  appreciate,  that  there  is  no 
wealth  or  power  equal  to  that  which  ultimately  comes  to  a 
State  when  in  all  her  engagements  she  keeps  her  faith 
unbroken. 

These  decisions  of  the  Federal  and  State  courts  disposed 
substantially  of  the  question  presented  in  the  case  at  bar. 
The  act  of  March,  1872,  being  held  to  be  invalid,  the  cou- 
pons were  subsequently,  and  until  March,  1873,  received  for 
all  taxes  due  the  State  to  their  full  amount.  On  the  25th 
of  that  month,  the  legislature  passed  an  act  providing  that 
from  the  interest  payable  out  of  the  treasury  on  bonds  of 
the  State,  whether  funded  or  unfunded,  there  should  be  re- 
tained a  tax  equal  in  amount  to  fifty  cents  on  the  one  hun- 
dred dollars  of  their  market  value,  on  the  first  day  of  April 
of  each  year,  and  made  it  the  duty  of  every  officer  of  the 
Commonwealth,  charged  with  the  collection  of  taxes,  to  de- 
duct from  the  matured  coupons  which  might  be  tendered  to 
him  in  payment  of  taxes,  or  other  dues  to  the  State,  such 
tax  as  was  then  or  might  thereafter  be  imposed  on  the 
bonds.  The  act,  in  terms,  applied  to  all  bonds  of  the  State, 
whether  held  by  her  own  citizens  or  non-residents  and  citi- 
zens of  other  States  or  countries.  In  fj47J  the  legislature 
modified  this  provision  so  that  the  tax  on  the  bonds  should 
not  be  retained  from  the  interest  paid  on  them,  when  they 
were  the  property  of  non-residents  of  the  Commonwealth. 
But  this  exemption  was  omitted  in  the  act  of  1876,  provid- 
ing for  the  assessment  of  taxes  in  the  State,  in  which  the 
provision  of  the  act  of  1873  was  inserted.  It  is  the  validity 
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of  this  provision  requiring  the  tax  levied  on  the  bonds  to  be 
deducted  from  the  coupons  held  by  other  parties,  when  ten- 
dered in  payment  of  their  taxes  or  other  dues  to  the  State, 
which  is  presented  for  our  determination. 

The  power  of  the  State  to  impose  a  tax  upon  her  own 
obligations  is  a  subject  upon  which  there  has  been  a  differ- 
ence of  opinion  among  jurists  and  statesmen.  On  the  one 
hand,  it  has  been  contended  that  such  a  tax  is  in  conflict  with 
und  contrary  to  the  obligation  assumed;  that  the  obligation 
to  pay  a  certain  sum  is  inconsistent  with  a  right,  at  the 
same  time,  to  retain  a  portion  of  it  in  the  shape  of  a  tax, 
and  that  to  impose  such  a  tax  is,  therefore,  to  violate  a 
promise  of  the  government.  See  Hamilton  on  the  Public 
Credit,  in  his  works,  3d  vol.,  pp.  514—518. 

On  the  other  hand,  it  is  urged  that  the  bonds  of  every 
State  are  property  in  the  hands  of  its  creditors,  and,  as 
such,  that  they  should  bear  a  due  proportion  of  the  public 
burdens.  In  the  case  of  Murray  v.  Charleston  (96  U.  S. 
432)  there  are  many  pertinent  and  just  observations  on  this 
subject  which  it  is  not  material  to  repeat,  for  the  question 
is  not  necessarily  involved  in  the  disposition  of  the  case  be- 
fore us.  Whatever  may  be  the  wise  rule — looking  at  the 
necessity  in  a  commercial  country  for  its  prosperity  that  its 
public  credit  should  never  be  impaired — as  to  the  taxability 
of  the  public  securities,  it  is  settled  that  any  tax  levied  upon 
them  cannot  be  withheld  from  the  interest  payable  thereon. 
Such  was  the  decision  of  this  court  in  Murray  v.  Charleston. 
There  the  city  had  issued  certificates  of  stock,  whereby  it 
promised  to  pay  to  the  owners  thereof  certain  sums  of 
money,  with  six  per  cent,  interest,  payable  quarterly.  Sub- 
sequently it  imposed  a  tax  of  two  per  cent,  on  the  value  of 
all  property  within  its  limits  for  the  purpose  of  meeting  the 
expenses  of  its  government ;  and,  treating  its  stock  as  a  part 
of  such  property,  directed  that  the  tax  assessed  upon  it 
should  be  retained  by  the  treasurer  of  the  city  from  the  in- 
terest due  thereon.  To  recover  the  amount  thus  retained, 
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which  was  one-third  of  the  interest  stipulated,  suit  was 
brought.  The  city  defended  its  action  on  the  ground  that 
the  tax  on  the  stock  was  not  higher  than  the  tax  on  all 
other  property  of  its  citizens,  and  that  all  property  in  the 
city  was  subject  to  taxation  ;  but  the  court  answered  that, 
by  the  legislation  of  the  city,  its  obligation  to  its  creditors 
was  impaired,  and,  however  great  its  power  of  taxation,  it 
must  be  exercised,  being  a  political  agency  of  the  State,  in 
subordination  to  the  inhibition  of  the  Federal  Constitution 
against  legislation  impairing  the  obligation  of  contracts. 
Until  the  interest  was  paid,  no  act  of  the  State  or  of  its 
political  subdivisions,  exercising  legislative  power  by  its  au- 
thority, could  work  an  exoneration  from  what  was  promised 
to  the  creditor.  This  decision  would  be  decisive  here,  but 
the  present  case  is  still  stronger  for  the  creditor.  The 
Funding  Act  made  the  bonds  issued  under  it  payable  to  order 
or  bearer,  and  made  the  coupons  payable  to  bearer.  They 
were,  so  far,  distinct  and  independent  contracts,  that  they 
they  could  be  separated  from  each  other  and  transferred  to 
different  hands. 

In  Clark  v.  Iowa  City  we  had  occasion  to  speak  of  bonds 
of  municipal  bodies  and  private  corporations  having  similar 
coupons,  and  the  language  there  used  is  applicable  here. 
We  said  that  most  of  such  bonds  "  are  issued  in  order  to 
raise  funds  for  works  of  large  extent  and  cost,  and  their  pay- 
ment is,  therefore,  made  at  distant  periods,  not  unfrequently 
beyond  a  quarter  of  a  century.  Coupons  for  different  in- 
stalments of  interest  are  usually  attached  to  such  bonds  in 
the  expectation  that  they  will  be  paid  as  they  mature,  how- 
ever distant  the  period  iixed  for  the  payment  of  the  princi- 
pal. These  coupons,  when  severed  from  the  bonds,  are 
negotiable  and  pass  by  delivery.  They  then  cease  to  be 
incidents  of  the  bonds,  and  become  in  fact  independent 
claims ;  they  do  not  lose  their  validity  if  for  any  cause  the 
bonds  are  cancelled  or  paid  before  maturity,  nor  their  nego- 
tiable character,  nor  their  ability  to  support  separate  ac- 
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tions.  .  .  .  They  then  possess  the  essential  attributes  of 
commercial  paper,  as  has  been  held  by  this  court  in  repeated 
instances.  20  Wall.  583,  589. 

Here,  also,  the  coupons  held  by  the  petitioner  were  dis- 
tinct contracts  imposing  separate  obligations  upon  the  State. 
He  was  not  the  owner  of  the  bonds  to  which  they  had  been 
originally  attached.  In  his  hands  they  were  as  free  and 
discharged  from  all  liability  on  those  bonds  as  though  they 
had  never  been  connected  with  them.  And  surely  it  is  not 
necessary  to  argue  that  an  act  which  requires  the  holder  of 
one  contract  to  pay  the  taxes  levied  upon  another  contract 
held  by  a  stranger  cannot  be  sustained.  Such  an  act  is  not 
a  legitimate  exercise  of  the  taxing  power:  it  undertakes  to 
impose  upon  one  the  burden  which  should  fall,  if  at  all, 
upon  another. 

The  Funding  Act  stipulated  that  the  coupons  should  be 
receivable  for  all  taxes  and  dues  to  the  State,  that  is,  for 
taxes  and  dues  owing  by  the  holders  of  the  coupons,  and 
for  their  full  amount;  and  upon  this  pledge  the  holders  of 
the  bonds  of  the  State  surrendered  them,  and  took  new 
bonds  for  two-thirds  of  their  amount.  The  act  of  1876  de- 
clares that  the  coupons  shall  not  be  thus  received  for  taxes 
and  dues  owing  by  the  holders  of  them  for  their  full  amount, 
but  only  for  such  portion  as  may  remain  after  a  tax  subse- 
quently levied  upon  the  bonds,  to  which  they  were  origi- 
nally attached,  is  deducted,  though  the  bonds  be  held  by 
other  parties.  If  this  act  does  not  impair  the  contract  with 
the  bondholder, —  who  was  authorized  to  transfer  to  others 
the  coupons  with  this  quality  of  receivability  of  taxes  an- 
nexed,— and  also  the  contract  with  the  bearer  of  the  coupon 
written  on  its  face  that  it  should  be  received  for  all  taxes  to 
the  State,  it  is  difficult  to  see  in  what  way  the  contract  with 
either  would  de  impaired,  even  though  the  tax  on  the  bond 
should  equal  the  whole  face  of  its  coupons.  If,  against  the 
express  terms  of  the  contract,  the  State  can  take  a  portion 
of  the  interest  in  the  shape  of  a  tax  on  the  bond,  it  may  at 
its  pleasure  take  the  whole. 
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We  are  clear  that  this  act  of  Virginia  of  1876  (sect.  117), 
requiring  the  tax  on  her  bonds,  issued  under  the  Funding 
Act  of  March  30,  1871,  to  be  deducted  from  the  coupons 
originally  attached  to  them  when  tendered  in  payment  of 
taxes  or  other  dues  to  the  State,  cannot  be  applied  to  cou- 
pons separated  from  the  bonds,  and  held  by  different  own- 
ers, without  impairing  the  contract  with  such  bondholders 
contained  in  the  Funding  Act,  and  the  contract  with  the 
bearer  of  the  coupons.  It  follows  that  the  petitioner  was 
entitled  to  a  writ  of  mandamus  to  compel  the  treasurer  of 
the  city  of  Richmond  to  receive  the  coupons,  tendered  to 
him  in  payment  of  taxes  due  the  State,  for  their  full 
amount. 

The  judgment  of  the  Supreme  Court  of  Appeals  denying 
the  writ  must,  therefore,  be  reversed,  and  the  case  remanded 
for  further  proceedings  in  -accordance  with  this  opinion ; 
and  it  is 

So  ordered. 


As  loqg  as  a  city  exists  laws  are  void  which  withdraw  or  restrict  her 
taxing  power  so  as  to  impair  the  obligation  of  her  contracts  made 
upon  a  pledge,  expressly  or  impliedly  given,  that  it  shall  be  exercised 
for  their  fulfilment. 


OPINION 

OP 

UNITED    STATES   SUPREME   COURT 

IN 

\VOLER    v.   NEW    ORLEANS, 

DBLIYBBED     BY 

MB.  JUSTICE  FIELD, 

AT    OCTOBER    TEBM,   1880. 


Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana.  The  facts  are  stated  in  the  opinion. 

Mr.  JUSTICE  FIELD  delivered  the  opinion  of  the  Court. 

In  March,  1876,  the  relator,  Rebecca  W.  Wolff,  recovered 
a  judgment  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana,  against  the  City  of  New  Orleans, 
for  the  sum  of  $13,000.  Execution  was  issued  upon  it  and 
returned  unsatisfied.  She  thereupon  caused  the  judgment 
to  be  registered,  under  the  act  of  the  legislature  of  the  State 
of  1870,  known  as  Act  No.  5,  of  the  extra  session  of  that 
year,  to  the  provisions  of  which  we  shall  hereafter  refer ; 
and  then  called  upon  the  mayor  and  administrators  of  the 
city  to  pay  it  out  of  the  contingent  fund  of  the  corporation, 
or,  if  it  could  not  be  paid  in  that  way,  to  levy  a  special  tax 
for  its  payment.  The  authorities  having  failed  to  comply 
with  this  request,  she  applied  for  a  mandamus  to  compel 
them  to  pay  it  out  of  that  fund  or  to  levy  a  tax  for  that 
purpose,  setting  forth  in  her  petition  the  recovery  of  the 
judgment,  the  issue  of  execution  thereon,  its  return  unsatis- 
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alternative  writ  was  accordingly  issued. 

To  this  writ  the  city  authorities   appeared,  and  filed  an 
answer  to  the  petition,  in  which  they  admitted  the  recovery 
of  the  judgment,  the  issue  of  the  execution,  and  its  return 
unsatisfied,  and  set  up  that  the  judgment  was  recovered  on 
bonds  of  the  city  issued  to  the  New  Orleans,  Jackson   and 
Great  Northern    Railroad  Company,  under  the  act  of  the 
legislature  of   the  State,  approved  on  the  15th  of   March, 
1854- ;  that  no  tax  for  the  payment  of  the  principal  of  those 
honds  was  directed   to   be  levied  by  that  act,  or  any  other 
act  of  the  State;  that  there  was  no  contingent  fund  of  the 
city  out  of    which  the   judgment  could  be  paid;    and  that 
there  were  no  moneys  to  the  credit  of  the  fund  for  current 
expenses,  not  otherwise  appropriated ;   and   that  for    these 
reasons  they  had  not  budgeted  the  judgment  or  levied  a  tax 
for  its  payment,  and  could  not  levy  a  special  tax  for  that 
purpose.     In  an  amended   answer  they  further  set   up  that 
at  the  time  the  bonds,  upon  which  the  judgment  was  recov- 
ered, were  issued,  a  general  statute  of  the  State  prohibited 
municipal  corporations  from  incurring  any  debt  or  liability 
unless  in  the  ordinance  creating  the  same  full  provision  was 
made  for  the  payment  of  the  principal  and   interest ;   and 
that  a  special  statute  prescribing  the  form  of  the  ordinance 
by  which  a  particular  debt  could  be  created,  declared   that 
such  ordinance  should  be  submitted  to  the  legal  voters  of 
the  corporation,  and  that  the  assent  of  the  majority  of  them 
should   be  a  condition  of  its  validity ;   that  the  ordinance 
thus  submitted  providing  for  the  issue  of   the  bonds    con- 
tained no  provision  for  levying  a  tax  to  pay  the  principal  of 
them,  but  contained   another  provision  deemed  ample  for 
that  purpose ;  and  that,  therefore,  it  was  the  evident  inten- 
tion of  the  legislature  that  the  principal  debt  should  be  thus 
paid  and  not  by  means  of  taxation. 

The  relator  demurred  to  the  return  of   the  respondents, 
but  it  would  seem  that  when    the  demurrer  was  called  the 
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case  was  submitted  upon  the  pleadings  and  certain  proofs 
which  had  been  filed.  The  Court  decreed  that  the  city 
authorities,  exercising  the  discretion  vested  in  them  accord- 
ing to  section  3  of  Act  No.  5,  of  the  extra  session  of  1870, 
should  appropriate  from  the  money  set  apart  in  the  budget 
or  annual  estimate  for  contingent  expenses  a  sufficient  sum 
of  money  to  pay  the  judgment ;  but  that  if  no  appropriation 
be  made  by  the  common  council  of  the  city,  the  judgment 
should  be  paid  according  to  its  priority  of  filing  and  registry 
in  the  office  of  the  controller,  from  the  first  money  in  the 
next  annual  estimate  set  apart  for  that  purpose.  The  decree 
was  accompanied  by  a  provision  that  nothing  therein  should 
require  the  common  council  to  assess  or  levy  any  tax  upon 
the  city  for  the  payment  of  the  judgment,  until  the  legis- 
lature of  the  State  should  authorize  the  same,  thus  assum- 
ing that  existing  legislation  did  not  permit  any  such  tax. 
To  reverse  this  decree  the  relator  has  brought  the  case  to 
this  court. 

The  act  which  authorized  the  issue  of  the  bonds,  upon 
which  the  relator  recovered  judgment,  provided  that  the  rail- 
road company  should  issue  to  the  city  certificates  of  stock 
equal  in  amount  to  the  bonds  received,  and  declared  that  the 
stock  should  remain  "forever  pledged  for  the  redemption  of 
said  bonds."  It  made  no  other  provision  for  the  ultimate 
payment  of  the  principal,  but  provided  that  a  special  tax 
should  be  levied  each  year  to  pay  the  annual  interest.  It  is 
contended  that  only  to  the  stock  thus  pledged  and  the  in- 
come from  it  were  the  bondholders  to  look  for  the  payment 
of  the  principal.  The  same  position  was  urged  in  United 
States  v.  New  Orleans,  on  the  application  by  the  relator  in 
that  case  for  a  mandamus  to  compel  the  city  authorities  to 
levy  a  tax  to  pay  judgments  recovered  upon  similar  bonds, 
and  was  adjudged  to  be  untenable.  (98  U.  S.  381.)  The 
Court  held  that  the  indebtedness  of  the  city  was  conclusively 
established  by  the  judgments  recovered  against  it,  and  that 
their  payment  was  not  restricted  to  any  species  of  property 


or  revenues,  or  subject  to  any  conditions.  If  there  were 
any  limitations  upon  the  means  by  which  payment  of  the 
bonds  was  to  be  had,  they  should  have  been  insisted  upon 
when  the  suits  were  pending,  and  have  been  continued  in 
the  judgments.  The  fact  that  no  such  limitations  were 
there  found  was  conclusive  that  none  existed. 

The  Court  also  held  that  if  the  question  were  an  open  one 
its  conclusion  would  be  the  same ;  that  the  declaration  of 
the  act,  that  the  stock  which  the  city  was  to  receive  from 
the  railroad  company  should  remain  "  forever  pledged  for 
the  redemption  of  said  bonds,"  only  created  a  statutory 
pledge  by  way  of  collateral  security  for  their  payment,  and 
did  not  release  the  city  from  its  primary  liability,  arid  that 
the  bondholder  was  not  bound  to  look  to  that  security,  but 
could  proceed  directly  ajrainst  the  city  without  regard  to  it. 

The  Court  further  held  that  the  statutes  of  the  State  re- 
straining municipal  corporations  from  creating  any  indebt- 
edness, without  providing  at  the  same  time  for  the  payment 
of  the  principal  and  interest,  were  not  limitations  upon  the 
power  of  the  legislature  to  authorize  the  creation  of  debts 
by  such  corporations  upon  other  conditions ;  and  though  as 
a  general  rule  it  was  deemed  expedient  to  prohibit  cities 
from  incurring  debts  on  their  own  motion,  without  making 
provision  for  their  payment,  it  did  not  follow  that  the  legis- 
lature might  not  authorize  the  incurring  of  a  particular  ob- 
ligation without  such  provision ;  and,  in  the  instance  men- 
tioned, the  statute  prescribed  the  details  of  the  ordinance 
to  be  passed  by  the  city  in  execution  of  the  authority  con- 
ferred. 

The  views  thus  expressed  dispose  of  the  objections  to  the 
mandamus  in  this  case,  founded  upon  what  is  contained  in 
the  railroad  act  as  well  as  what  is  omitted  from  it.  Noth- 
ing new  has  been  presented  to  our  consideration  to  lead  us 
to  doubt  the  correctness  of  our  conclusions.  There  is  no 
occasion,  therefore,  to  repeat  the  reasons  upon  which  they 
were  founded. 


But  counsel  also  urged  in  their  argument  against  the 
granting  of  the  mandamus  that  the  power  of  a  city  to  levy 
a  tax  upon  property  for  all  purposes,  judgments  included, 
is  limited  by  acts  of  the  legislature  to  one  dollar  and  fifty 
cents  on  every  one  hundred  dollars  of  valuation,  and  that 
the  amount  thus  raised  is  insufficient  to  meet  the  current  ex- 
penses of  the  city  and  pay  previous  judgments  of  other 
parties.  They  repeat  the  averments  of  the  answer,  that 
there  was  no  contingent  fund  of  the  city  out  of  which  the 
judgment  of  the  relator  could  be  paid,  nor  moneys  to  the 
credit  of  the  fund  for  current  expenses  not  otherwise  appro- 
priated. They  cite  the  charter  of  1870,  which  requires  a 
budget  to  be  made  in  December  of  each  year,  exhibiting  the 
various  items  of  liability  and  expenditure  for  the  ensuing 
year,  and  the  act  of  March  6,  1876,  which  limits  the  right 
of  taxation  upon  property  by  the  city  to  one  dollar  and  fifty 
cents  on  every  one  hundred  dollars  of  its  assessed  value. 
They  also  insist  that  the  conditions  on  which  judgments 
against  the  city  are  to  be  paid  are  prescribed  in  Act  No.  5 
of  the  extra  session  of  1870. 

This  last  act  provides  that  no  writ  of  execution  or  fieri 
facia*  shall  issue  from  any  of  the  courts  of  the  State  to  en- 
force the  payment  of  any  judgment  for  money  against  the 
city  of  New  Orleans  ;  but  that  such  judgment,  when  the 
same  shall  have  become  executory,  shall  have  the  effect  of 
fixing  the  amount  of  the  plaintiff's  demand,  and  that  he 
may  cause  a  certified  copy  of  it,  with  his  petition  and  the 
defendant's  answer,  and  the  clerk's  certificate  that  it  has  be- 
come executory,  to  be  filed  in  the  office  of  the  controller  of 
the  city,  and  that  thereupon  it  shall  be  the  duty  of  the  con- 
troller or  auditing  officer  to  cause  the  same  to  be  registered 
and  to  issue  a  warrant  upon  the  treasurer  or  disbursing  offi- 
cer of  the  corporation  for  the  amount,  without  any  special 
appropriation  of  money  therefor,  u  provided  always  that 
there  be  sufficient  money  in  the  treasury  to  pay  such  judg- 
ment, specially  designated  and  set  apart  for  that  purpose  in 
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the  annual  budget  or  detailed  statement  of  items  of  liability 
and  expenditure  required  to  be  made  "  by  section  124  of  the 
act  of  March  20,  1856,  amending  the  city  charter,  or  by 
subsequent  legislation. 

The  act  further  provides  that  in  case  the  amount  desig- 
nated in  the  annual  budget  for  the  payment  of  judgments 
against  the  city  shall  have  been  exhausted,  the  "  common 
council  shall  have  power,  if  they  deem  it  proper,  to  appro- 
priate from  the  money  set  apart  in  the  budget  or  annual 
estimate  for  contingent  expenses,  a  sufficient  sum  of  money 
to  pay  said  judgment  or  judgments,  but  if  no  such  appro- 
priation be  made  by  the  common  council,  then  all  judgments 
shall  be  paid,  in  the  order  in  which  they  shall  be  filed  and 
registered  in  the  office  of  controller,  from  the  first  money 
next  annually  set  apart  for  that  purpose. 

The  respondents  contend  that,  under  these  provisions,  no 
judgment  creditor  can  claim  that  his  judgment  shall  be  paid 
absolutely,  for  its  payment  is  made  to  depend  upon  the  con- 
ditions stated  ;  or  insist  upon  an  appropriation  in  the  budget 
for  any  fixed  sum,  for  this  is  controlled  by  the  limit  of  tax- 
ation and  the  amount  of  necessary  expenditures  to  sustain 
the  government  of  the  city.  The  amount  for  judgments  to 
be  provided  annually,  they  say,  is  to  be  fixed  by  the  dis- 
cretion of  the  common  council  in  framing  the  budget ;  and 
this  discretion  is  to  be  guided  by  the  limit  of  taxation  for 
all  purposes,  and  the  amount  required  for  police,  lights, 
paving  streets,  public  schools,  and  other  necessary  expenses 
of  the  city.  These  expenditures  have  heretofore  exhausted, 
and,  if  the  limit  of  taxation  prescribed  by  the  act  of  March 
6,  1876,  be  enforced,  will  hereafter  continue  to  exhaust, 
nearly  all  the  funds  raised.  The  balance  remaining  is,  and, 
with  that  limit  of  taxation,  always  will  be,  insufficient  to 
pay  any  considerable  portion  of  the  earliest  judgments 
against  the  city.  So  the  relator  must  wait  for  an  indefinite 
period — perhaps  until  the  statute  has  barred  her  claim — 
and  take  the  uncertain  chance  of  obtaining  from  the  city  in 
the  distant  future  any  portion  of  the  sum  due  to  her. 


The  act  of  March  6, 1876,  giving  effect  to  what  is  known 
as  the  "premium  bond  plan"  does  not  hold  out  to  the  bond- 
holder the  delusive  hope  of  payment  in  the  distant  future, 
which  flitters  around  Act  No.  5  of  1870  ;  it  cuts  him  off  ab- 
solutely, unless  he  will  accept  the  conditions  of  the  proposed 
plan.  It  recites  ill  its  preamble  that  the  total  debt  of  the 
city,  bonded  and  floating,  exceeds  $23,000,000;  that  the 
taxable  property  of  the  city  has  become  so  reduced  in  value 
as  to  require  a  tax  at  the  rate  of  at  least  five  per  cent,  per 
annum  to  liquidate  the  debt ;  that  a  tax  so  exorbitant  will 
render  its  collection  impossible ;  that  the  continuation  of  a 
tax  beyond  the  ability  of  the  property  to  pay  would  lead  to 
a  further  destruction  of  the  assessable  property  of  the  city 
and  to  ultimate  bankruptcy  ;  and  that  the  city  has  adopted 
a  plan  for  the  liquidation  of  its  indebtedness,  looking  to  the 
payment  of  its  creditors  in  full,  "obtaining  thereby  the  in- 
dulgence necessary  for  the  public  well-being  and  the  main- 
tenance of  the  public  honor." 

The  plan  proposed  was  an  exchange  of  outstanding  bonds 
for  premium  bonds ;  the  latter  to  be  of  the  denomination  of 
twenty  dollars  each,  bearing  five  per  cent,  interest  from 
July  15,  1875,  payable  at  no  designated  period,  the  interest 
and  principal  to  be  paid  at  the  same  time  and  not  separately, 
and  the  maturity  of  the  bonds — principal  and  interest — to 
be  determined  by  chance  in  the  drawing  of  a  lottery.  One 
million  of  these  bonds  is  to  be  divided  into  ten  thousand 
series  of  one  hundred  bonds  each.  The  ten  thousand  series 
are  to  be  placed  in  a  wheel,  and,  in  April  and  October  of 
each  year,  as  many  series  are  to  be  drawn  as  are  to  be  re- 
deemed, according  to  a  certain  schedule  adopted.  The  bonds 
composing  the  series  thus  drawn  are  to  be  entered  for  pay- 
ment three  months  thereafter,  principal  and  interest,  and 
are  to  be  receivable  for  all  taxes,  licenses,  and  other  obliga- 
tions of  the  city.  At  the  expiration  of  the  three  months 
the  bond  numbers  of  the  drawn  series  are  to  be  placed  in  a 
wheel  and  1,176  prizes,  amounting  to  $50,000,  are  to  be 
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drawn  and  distributed.  Under  this  plan  the  city  is  released 
from  payment  of  the  principal  or  interest  of  its  debt,  except 
such  portion  as  may  be  drawn  from  the  lottery  each  year. 
As  justly  observed  by  counsel  in  one  of  the  cases  before  us, 
under  this  arrangement,  whether  a  creditor  will  be  paid  in 
one  or  in  fifty  years,  will  depend  upon  the  turn  of  a  wheel 
and  the  drawing  of  a  lucky  number.  Of  course  this  plan 
disregards  all  the  terms  upon  which  the  outstanding  bonds 
of  the  city — and,  among  others,  those  held  by  the  relator — 
were  issued,  and  postpones  indefinitely  the  payment  of  both 
their  principal  and  interest.  To  induce  its  adoption  by  the 
city's  creditors,  the  act,  in  its  seventh  section,  provides  that 
no  tax  for  the  payment  of  the  principal  or  interest  of  other 
than  the  premium  bonds  shall  thereafter  be  levied  ;  repeals 
all  laws  requiring  or  authorizing  the  city  to  pay  any  such 
tax,  and  declares  that  it  shall  be  incompetent  for  any  court 
to  issue  a  mandamus  to  the  officers  of  the  city  to  levy  and 
collect  any  interest  tax  other  than  on  the  premium  bonds. 

For  the  interest  on  the  premium  bonds  and  other  pur- 
poses of  the  city,  the  act  provides  that  a  tax  of  only  one 
and  one-half  per  cent,  per  annum  shall  be  levied  ;  and  this 
limitation  of  the  taxable  power  of  the  corporation  is  "  de- 
clared to  be  a  contract  not  only  with  the  holder  of  said 
premium  bonds,  but  also  with  all  residents  and  taxpayers  of 
said  city,  so  as  to  authorize  any  holder  of  said  premium 
bonds  to  legally  object  to  any  rate  of  taxation  in  excess  of 
the  rate  herein  limited." 

It  is  plain  that  if  the  provisions  of  this  act  can  be  sus- 
tained as  a  valid  exercise  of  legislative  power,  the  judgment 
of  the  relator  is  practically  annulled  or  rendered  so  uncer- 
tain of  payment  as  to  be  of  little  value. 

When  the  bonds  were  issued,  upon  which  the  judgment 
was  recovered,  the  city  was  by  its  charter  invested  with  "all 
the  powers,  rights,  privileges,  and  immunities  incident  to  a 
municipal  corporation  and  necessary  for  the  proper  govern- 
ment of  the  same ; "  and  it  could  have  provided  the  means, 
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by  taxation,  for  their  payment  when  they  became  due.  As 
we  said  in  the  case  already  cited,  "  the  power  of  taxation  is 
an  incident  to  such  a  corporation,  and  may  be  exercised  for 
all  the  purposes  authorized  by  its  charter  or  subsequent 
legislation.  Whatever  the  legislature  empowers  the  cor- 
poration to  do  is  presumably  for  its  benefit,  and  may,  in 
'  the  proper  government  of  the  same,'  be  done."  Besides 
the  power  thus  existing  at  the  time  the  bonds  were  issued, 
the  act  providing  for  their  issue  directed,  as  already  stated, 
a  special  tax  to  be  levied  each  year  to  meet  the  annual  in- 
terest on  them.  Such  being  the  case,  the  question  is, 
whether  the  city  has  been  divested  of  its  power  by  the  act 
of  1876,  which  we  have  mentioned. 

The  argument  in  support  of  the  act  is  substantially  this: 
that  the  taxing  power  belongs  exclusively  to  the  legislative 
department  of  the  government,  and  when  delegated  to  a 
municipal  corporation  may,  equally  with  other  powers  of 
the  corporation,  be  revoked  or  restricted  at  the  pleasure  of 
the  legislature. 

It  is  true  that  the  power  of  taxation  belongs  exclusively 
to  the  legislative  department,  and  that  the  legislature  may 
at  any  time  restrict  or  revoke  at  its  pleasure  any  of  the 
powers  of  a  municipal  corporation,  including,  among  others, 
that  of  taxation,  subject,  however,  to  this  qualification, 
which  attends  all  State  legislation,  that  its  action  in  that  re- 
spect shall  not  conflict  with  the  prohibitions  of  the  Consti- 
tion  of  the  United  States,  and,  among  other  things,  shall 
not  operate  directly  upon  contracts  of  the  corporation,  so  as 
to  impair  their  obligation  by  abrogating  or  lessening  the 
means  of  their  enforcement.  Legislation  producing  this 
latter  result,  not  indirectly  as  a  consequence  of  legitimate 
measures  taken,  as  will  sometimes  happen,  but  directly  by 
operating  upon  those  means,  is  prohibited  by  the  Constitu- 
tion, and  must  be  disregarded — treated  as  if  never  enacted — 
by  all  courts  recognizing  the  Constitution  as  the  paramount 
law  of  the  land.  This  doctrine  has  been  repeatedly  asserted 
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by  this  court  when  attempts  have  been  made  to  limit  the 
power  of  taxation  of  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  made,  and  by  means  of  which 
alone  they  could  be  performed.  So  long  as  the  corporation 
continues  in  existence,  the  court  has  said  that  the  control 
of  the  legislature  over  the  power  of  taxation  delegated  to 
it  is  restrained  to  cases  where  such  control  does  not  impair 
the  obligation  of  contracts  made  upon  a  pledge,  expressly 
or  irnpliedly  given,  that  the  power  should  be  exercised  for 
their  fulfilment.  However  great  the  control  of  the  legisla- 
ture over  the  corporation  while  it  is  in  existence,  it  must  be 
exercised  in  subordination  to  the  principle  which  secures 
the  inviolability  of  contracts. 

The  case  of  Von  Hoffman  v.  City  of  Qumcy,  reported 
in  4th  Wallace,  is  a  leading  one  on  this  subject.  There  the 
legislature  of  Illinois  had  in  1851,  1853,  and  1857  passed 
acts  authorizing  that  city  to  subscribe  for  stock  of  certain 
railroad  companies,  and  in  payment  thereof  to  issue  its 
bonds  with  coupons  for  interest  annexed.  Those  acts 
authorized  the  city  to  levy  a  special  annual  tax  upon  the 
property  therein,  real  and  personal,  to  pay  the  annual  in- 
terest upon  the  bonds,  and  required  that  the  tax  when  col- 
lected should  be  set  aside  as  a  special  fund  for  that  purpose. 
The  city  failed  to  pay  the  coupons  held  by  the  relator  for  a 
long  time  after  they  became  due,  and  refused  to  levy  the 
tax  necessary  for  that  purpose.  The  relator  thereupon  sued 
the  city  and  recovered  judgment.  Execution  issued  thereon 
being  returned  unsatisfied,  he  applied  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois 
for  a  mandamus  to  compel  the  authorities  of  the  city  to 
apply  to  the  payment  of  the  judgment  any  unappropriated 
funds  they  had,  or,  if  they  had  no  such  funds,  to  levy  a  tax 
under  the  acts  mentioned  sufficient  for  that  purpose.  The 
court  issued  an  alternative  writ,  to  which  the  city  authori- 
ties answered,  setting  up  an  act  of  the  legislature  of  the 
State  of  November,  1863,  authorizing  the  city  council  to 


11 

levy  a  tax  for  certain  special  purposes,  such  as  lighting  the 
streets  and  erecting  buildings  for  schools,  and  also  a  tax  on 
all  real  and  personal  property  to  pay  the  debts  and  meet  the 
general  expenses  of  the  city  not  exceeding  fifty  cents  on 
each  one  hundred  dollars  of  the  annual  assessed  value  there- 
of, and  repealing  all  other  laws  touching  taxes  except  such 
as  related  to  their  collection,  or  to  streets,  alleys,  and  licenses. 
And  they  alleged  that  the  full  amount  of  taxes  thus  author- 
ized was  in  process  of  collection ;  that  the  power  of  the  city 
in  that  respect  was  exhausted  ;  and  that  the  fifty  cents  on 
the  one  hundred  dollars  when  collected  would  not  be  suffi- 
cient to  pay  the  annual  expenses  for  the  year  1864  and  the 
debts  of  the  city.  The  relator  demurred  to  the  answer, 
and  judgment  was  given  against  him  ;  but  the  case  being 
brought  to  this  court,  the  judgment  was  reversed.  In  de- 
livering the  unanimous  opinion  of  the  court,  Mr.  Justice 
Swayne  said : 

"  It  is  well  settled  that  a  State  may  disable  itself  by  con- 
tract from  exercising  its  taxing  power  in  particular  cases. 
It  is  equally  clear  that  where  a  State  has  authorized  a  muni- 
cipal corporation  to  contract,  and  to  exercise  the  power  of 
local  taxation  to  the  extent  necessary  to  meet  its  engage- 
ments, the  power  thus  given  cannot  be  withdrawn  until  the 
contract  is  satisfied.  The  State,  and  the  corporation,  in 
such  cases,  are  equally  bound.  The  power  given  becomes 
a  trust  which  the  donor  cannot  annul,  and  which  the  donee 
is  bound  to  execute ;  and  neither  the  State  nor  the  corpora- 
tion can  any  more  impair  the  obligation  of  the  contract  in 
this  way  than  in  any  other.  The  laws  requiring  taxes  to  the 
requisite  amount  to  be  collected,  in  force  when  the  bonds 
were  issued,  are  still  in  force  for  all  the  purposes  of  this 
case.  The  act  of  1863  is,  so  far  as  it  affects  these  bonds,  a 
nullity.  It  is  the  duty  of  the  city  to  impose  and  collect  the 
taxes  in  all  respects  as  if  that  act  had  not  been  passed.  A 
different  result  would  leave  nothing  of  the  contract,  but  an 
abstract  right — of  no  practical  value — and  render  the  pro- 
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tection  of  the  Constitution  a  shadow  and  a  delusion."     (4 
Wall.  535,  554.) 

The  prohibition  of  the  Constitution  against  the  passage 
of  laws  impairing  the  obligation  of  contracts  applies  to  the 
contracts  of  the  State,  and  to  those  of  its  agents  acting 
under  its  authority,  as  well  as  to  contracts  between  individ- 
uals. And  that  obligation  is  impaired,  in  the  sense  of  the 
Constitution,  when  the  means  by  which  a  contract  at  the 
time  of  its  execution  could  be  enforced,  that  is,  by  which 
the  parties  could  be  obliged  to  perform  it,  are  rendered  less 
efficacious  by  legislation  operating  directly  upon  those  means. 
As  observed  by  the  court  in  the  case  cited,  "  without  the 
remedy  the  contract  may  indeed,  in  the  sense  of  the  law,  be 
said  not  to  exist,  and  its  obligation  to  fall  within  the  class 
of  those  moral  and  social  duties  which  depend  for  their  ful- 
filment wholly  upon  the  will  of  the  individual.  The  ideas 
of  validity  and  remedy  are  inseparable,  and  both  are  parts 
of  the  obligation  which  is  guaranteed  by  the  Constitution. 
The  obligation  of  a  contract  'is  the  law  which  binds  the 
parties  to  perform  their  agreement.' ' 

The  restraint  upon  the  legislature,  to  the  extent  men- 
tioned, by  the  contract  clause  of  the  Constitution,  against 
revoking  or  limiting  the  power  of  taxation  delegated  by  it 
to  municipal  bodies  as  the  means  of  carrying  out  the  pur- 
poses of  their  incorporation  or  purposes  designed  for  their 
benefit,  is  a  different  matter  from  that  of  exempting  prop- 
erty from  taxation ;  and  even  in  the  latter  case  it  has  been 
adjudged  in  repeated  instances  that  one  legislature  can  bind 
its  successors.  The  restraint  in  no  respect  impairs  the  tax- 
ing power  of  the  existing  legislature  or  of  its  successors,  or 
removes  any  property  from  its  reach. 

These  views  are  not  inconsistent  with  the  doctrine  de- 
clared by  the  decision  of  the  court  in  the  recent  case  of 
Meriwetfier  v.  G-arrett,  (102  U.  S.  472.)  There  the  charter 
of  the  city  of  Memphis  had  been  repealed,  and  the  State 
had  taken  the  control  and  custody  of  her  public  property, 
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and  assumed  the  collection  of  the  taxes  previously  levied, 
and  their  application  to  the  payment  of  her  indebtedness. 
The  city  with  all  her  officers  having  thus  gone  out  of  exist- 
ence, there  was  no  organization  left — no  machinery — upon 
which  the  courts  could  act  by  mandamus  for  the  enforce- 
ment of  her  obligations  to  creditors.  The  question  consid- 
ered, therefore,  was  whether  the  taxes  levied  before  the  re- 
peal of  the  charter,  but  not  paid,  were  assets  which  the  court 
could  collect  through  a  receiver  and  apply  upon  judgments 
against  the  city. 

Here,  the  municipal  body  that  created  the  obligations 
upon  which  the  judgment  of  the  relator  was  recovered,  ex- 
isting with  her  organization  complete,  having  officers  for 
the  assessment  and  collection  of  taxes,  there  are  parties  upon 
whom  the  courts  can  act.  The  courts,  therefore,  treating  as 
invalid  and  void  the  legislation  abrogating  or  restricting  the 
power  of  taxation  delegated  to  the  municipality,  upon  the 
faith  of  which  contracts  were  made  with  her,  and  upon  the 
continuance  of  which  alone  they  can  be  enforced,  can  pro- 
ceed and  by  mandamus  compel,  at  the  instance  of  parties 
interested,  the  exercise  of  that  power  as  if  no  such  legisla- 
tion had  ever  been  attempted.  And  that  the  relator  seeks 
to  have  done  here. 

Following  the  doctrine  of  Von  Hoffman  v.  OityqfQuincy, 
we  are  of  opinion  that  the  act  of  March  6,  1876,  the  pro- 
visions of  which  we  have  stated,  is  invalid  so  far  as  it  limits 
the  power  which  the  city  possessed,  when  the  bonds  upon 
which  the  relator  has  recovered  judgment  were  issued,  to 
levy  a  tax  for  their  payment.  In  thus  limiting  the  power 
without  providing  other  adequate  means  of  payment  of  the 
bonds,  the  legislature  has  impaired  the  obligation  of  the 
contract  between  her  and  the  city. 

The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed, and  the  cause  remanded  with  directions  to  issue  the 
writ  as  prayed  in  the  petition  of  the  relator ;  and  it  is 

/So  ordered. 


Supreme  Court  of  the  United  States, 

Nos.  520  AND  529.— OCTOBER  TERM,   1882. 


THE  STATE  OF  LOUISIANA,  EX  REL. 
JOHN  ELLIOTT,  NICHOLAS  GWYNN, 
and  HENRY  S.  WALKER,  Plaintiff 
in  Error, 

520.  vs. 

ALLEN  JUMEL,  Auditor  of  the  State 
of  Louisiana;  E.  A.  BURKE,  Treas 
urer  of  the  State  of  Louisiana ; 
and  the  BOARD  OF  LIQUIDATION  of 
the  State  of  Louisiana. 


In  error  to  the  Cir- 
cuit Court  of  the 
United  States  for 
the  Eastern  Dis- 
trict of  Louisiana. 


Appeal  from  the 
Circuit  Court  of 
the  United  States 
for  the  Eastern 
District  of  Louis- 


iana. 


JOHN  ELLIOTT,  NICHOLAS  GWYNN, 
and  HENRY  S.  WALKER,  Appel- 
lants, 

529  vs. 

Louis  A.  WILTZ,  Governor ;  SAM- 
UEL D.  McENERY,  Lieutenant- 
Governor ;  ROBERT  N.  OGDON, 
Speaker  of  the  House  of  Repre-  i 
sentatives ;  W.  A.  STRONG,  Sec- 
retary of  State ;  ALLEN  JUMEL, 
Auditor;  E.  A.  BURKE,  Treasurer; 
and  the  STATE  NATIONAL  BANK 
of  New  Orleans,  Fiscal  Agent  of 
the  State  of  Louisiana,  Members 
of  the  Board  of  Liquidation  of 
Louisiana. 


Mr.  Chief  Justice  WAITE  delivered  the  opinion  of 
the  Court. 

The  Legislature  of  Louisiana,  at  its  session  of 
1874:,  by  an  act  known  as  Act  No.  3  of  1874,  pro- 


vided  for  an  issue  of  bonds,  to  be  designated  as  con- 
solidated bonds  of  the  State,  for  the  purpose  of  con- 
solidating and  reducing  the  floating  and  bonded 
debt.  The  bonds  were  to  be  payable  to  the  bearer 
forty  years  from  January  1,  1874,  and  bear  interest 
at  the  rate  of  seven  per  cent,  per  annum,  payable 
on  the  first  day  of  July  and  the -first  day  of  Janu- 
ary in  each  year.  The  amount  was  not  to  exceed  in 
the  aggregate  fifteen  millions  of  dollars.  The  gov- 
ernor, lieutenant-governor,  auditor,  treasurer,  secre- 
tary of  State,  speaker  of  the  House  of  Kepresenta- 
tives,  and  a  person  to  be  elected  by  these  officers  as 
a  fiscal  agent  of  the  State,  were  created  a  board  of 
liquidation,  with  power  to  issue  the  bonds  and  ex- 
change them  for  all  valid  outstanding  bonds  and 
certain  valid  warrants  on  the  treasury,  at  the  rate 
of  sixty  cents  in  the  new  bonds  for  one  dollar  of  old 
bonds  and  warrants.  The  bonds  were  to  be  signed 
by  the  Governor,  Auditor,  and  Secretary  of  State, 
and  the  coupons  by  the  auditor  and  treasurer. 

Sec.  7  of  the  Act  was  as  follows: 

"  That  a  tax  of  five  and  a  half  mills  on  the  dollar 
of  the  assessed  value  of  all  real  and  personal  prop- 
erty in  the  State  is  hereby  annually  levied,  and  shall 
be  collected  for  the  purpose  of  paying  the  interest 
arid  principal  of  the  consolidated  bonds  herein  au- 
thorized, and  the  revenue  derived  therefrom  is  here- 
by set  apart  and  appropriated  to  that  purpose,  and 
no  other.  And  that  it  shall  be  deemed  a  felony  for 
the  fiscal  agent  or  any  officer  of  the  State  or  Board 
of  Liquidators  to  divert  the  said  fund  from  its  legit- 
imate channel  as  provided,  and  upon  conviction  the 
said  party  shall  be  liable  to  imprisonment  for  not 
more  than  ten  years  nor  less  than  two,  at  the  dis- 
cretion of  the  Court.  If  there  shall,  during  any 
year,  be  a  surplus  arising  from  said  tax  after  paying 
all  interest  falling  due  in  that  year,  such  surplus 
shall  be  used  for  the  purchase  and  retirement  of 
bonds  authorized  by  this  act,  said  purchases  to  be 


made  by  the  said  Board  of  Liquidation,  from  the 
lowest  offers,  after  due  notice  ;  provided,  that  the 
total  tax  for  interest  and  all  other  State  purposes, 
except  the  support  of  public  schools,  shall  never 
hereafter  exceed  twelve  and  a  half  mills  on  the  dol- 
lar. The  interest  tax  aforesaid  shall  be  a  continu- 
ing annual  tax  until  the  said  consolidated  bonds 
shall  be  paid  or  redeemed,  principal  and  interest ; 
and  the  said  appropriation  shall  be  a  continuing 
annual  appropriation  during  the  same  period,  and 
this  levy  and  appropriation  shall  authorize  and  make 
it  the  duty  of  the  Auditor  and  Treasurer,  and  the 
said  Board,  respectively,  to  collect  said  tax  annually, 
and  pay  said  interest  and  redeem  said  bonds  until 
the  same  shall  be  fully  discharged." 

By  other  sections  it  was  provided  that  any  judge, 
tax-collector,  or  any  other  officer  of  the  State  ob- 
structing the  execution  of  the  act,  or  any  part  of  it, 
or  failing  to  perform  his  official  duty,  should  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  punished  ;  that  each  provision  of  the  act 
should  be,  and  was  declared  to  be,  a  contract  be- 
tween the  State  of  Louisiana  and  each  and  every 
holder  of  such  consolidated  bonds;  that  the  tax-col- 
lectors should  not  pay  over  any  moneys  collected  by 
them  to  any  other  person  than  the  State  Treasurer, 
and  that  no  Court,  or  Judge  thereof,  should  have 
power  to  enjoin  the  payment  of  principal  or  inter- 
est of  any  of  the  bonds,  or  the  collection  of  the  spe- 
cial tax  therefor. 

Immediately  after  the  passage  of  this  a^t  the 
State  adopted  an  amendment  to  its  constitution,  as 
follows: 

"  The  issue  of  consolidated  bonds  authorized  by  the 
General  Assembly  of  the  State,  at  its  regular  session 
in  the  year  1874,  is  hereby  declared  to  create  a  valid 
contract  between  the  State  and  each  and  every  holder 
of  said  bonds,  which  the  State  shall  by  no  means  and 
in  nowise  impair.  The  said  bonds  shall  be  a  valid  ob- 


ligation  of  the  State  in  favor  of  any  holder  thereof, 
and  no  Court  shall  enjoin  the  payment  of  the  principal 
or  interest  thereof  or  the  levy  and  collection  of  the 
tax  therefor;  to  secure  such  levy,  collection  and 
payment,  the  judicial  power  shall  be  exercised  when 
necessary.  The  tax  required  for  the  payment  of  the 
principal  and  interest  of  said  bonds  shall  be  assessed 
and  collected  each  and  every  year  until  the  bonds 
shall  be  paid,  principal  and  interest,  and  the  pro- 
ceeds shall  be  paid  by  the  treasurer  of  the  State  to 
the  holders  of  said  bonds,  as  the  principal  and  inter- 
est of  the  same  shall  fall  due,  and  no  further  legis- 
lation or  appropriation  shall  be  requisite  for  the  said 
assessment  and  collection,  and  for  such  payment 
from  the  treasury." 

Under  this  authority,  consolidated  bonds  to  the 
amount  of  about  twelve  millions  of  dollars  were  is- 
sued. John  Elliott,  Nicholas  Gwynn,  and  Henry 
;S.  Walker  are  the  holders  and  bearers  of  these  bonds 
to  the  amount  of  twenty  thousand  dollars,  and  of 
unpaid  coupons  due  January  1,  1880,  to  the  amount 
of  $78,900.  The  bonds,  in  accordance  with  the  re- 
quirements of  the  act  under  which  they  were  issued, 
are  signed  by  the  Governor,  Auditor  and  Secretary 
of  State,  and  the  coupons,  by  the  Auditor  and  Treas- 
urer. 

On  the  first  day  of  January,  1880,  a  new  constitu- 
tion of  Lousiana  went  into  effect.  A  portion  of  that 
constitution,  called  the  "Debt  Ordinance,"  is  in 
these  words: 

"STATE  DEBT. 

il  ART.  1.  Be  it  ordained  by  the  people  of  the  State 
of  Lousiana,  in  convention  assembled,  That  the  in- 
terest to  be  paid  on  the  consolidated  bonds  of  the 
State  of  Lousiana  be  and  is  hereby  fixed  at  two  per 
cent,  per  annum  for  five  years  from  the  first  day  of 
January,  1880,  three  per  cent,  per  annum  for  fifteen 
years,  and  four  per  cent,  per  annum  thereafter,  pay- 


able  semi-annually;  and  there  shall  be  levied  an  an- 
nual tax  sufficient  for  the  full  payment  of  said  in- 
terest, not  exceeding  three  mills,  the  limit  of  all 
State  tax  being  hereby  fixed  at  six  mills;  provided 
the  holders  of  consolidated  bonds  may,  at  their  op- 
tion, demand  in  exchange  for  the  bonds  held  by 
them,  bonds  of  the  denomination  of  five  dollars,  one 
hundred  dollars,  five  hundred  dollars,  one  thousand 
dollars,  to  be  issued  at  the  rate  of  seventy-five  cents 
on  the  dollar  of  bonds  held  and  to  be  surrendered 
by  such  holders,  the  said  new  issue  to  bear  interest 
at  the  rate  of  four  per  cent,  per  annum,  payable 
semi-annually. 

"  ART.  2.  The  holders  of  consolidated  bonds  may 
at  any  time  present  their  bonds  to  the  Treasurer  of 
the  State,  or  to  an  agent  to  be  appointed  by  the  Gov- 
ernor- one  in  the  City  of  New  York  and  the  other 
in  the  City  of  London— and  the  said  treasurer  or 
agent,  as  the  case  may  be,  shall  indorse  or  stamp 
thereon  the  words,  interest  reduced  to  two  per  cent, 
per  annum  for  five  years  from  January  1,  1880, 
three  per  cent,  per  annum  for  fifteen  years,  and 
four  per  cent,  per  annum  thereafter;  provided,  the 
holder  or  holders  of  said  bonds  may  apply  to  the 
treasurer  for  an  exchange  of  bonds,  as  provided  in 
the  preceding  article. 

"ART.  3.  Be  it  further  ordained,  That  the  cou- 
pon of  said  consolidated  bonds  falling  due  the 
first  day  of  January,  1880,  be  and  the  same  is  here- 
by remitted,  and  any  interest  taxes  collected  to  meet 
said  coupon  are  hereby  transf ei  red  to  defray  the  ex- 
penses of  the  State  Government." 

Art.  209  of  the  same  Constitution  provides  that 
"the  State  tax  on  all  property  for  all  purposes 
whatever,  including  expenses  of  government, 
schools,  levees  and  interest,  shall  not  exceed  in  any 
one  year  six  mills  on  the  dollar  of  its  assessed  valua- 
tion." 

Elliott,    Gwynn  and   Walker  demanded  of    the 


proper  State  officers  payment  of  their  coupons  which 
fell  due  January  1,  1880,  but  such  payment  was 
refused,  the  auditor  and  treasurer  stating  "that 
they  could  not  comply  with  the  request  made  of 
them,  owing  to  the  prohibition  contained  in  Art.  3, 
State  debt  ordinance  of  the  Constitution  of  the  State 
of  Louisiana,  adopted  23d  July,  1879,  and  recently 
promulgated." 

All  the  taxes  allowed  by  the  new  constitution 
have  been  levied  for  the  year  1880,  but  no  proceed- 
ings have  been  taken  to  levy  and  collect  the  five  and 
a  half  mill  tax  under  the  act  of  1874.  About  $300,- 
000  is  in  the  treasury  of  the  State,  collected  under 
the  levy  imposed  by  the  act  of  1874  to  meet  the  cou- 
pons falling  due  January,  1880,  but  the  Treasurer 
refuses  to  apply  it  to  the  payment  of  the  coupons, 
and  claims  to  hold  it  only  for  the  purposes  to  which 
it  was  to  be  appropriated  by  the  terms  of  the  new 
Constitution.  There  are  also  taxes  levied  for  former 
years  under  the  act  of  1874,  which  remain  uncol- 
lected  and  which  are  subject  to  future  collection  and 
payment  into  the  treasury  under  the  operation  of 
the  collection  laws. 

In  this  condition  of  things,  the  appellants,  Elliott, 
Gwynn,  and  Walker,  on  the  16th  of  January,  1880, 
commenced  a  suit  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana, 
against  the  several  officers  of  the  State  composing  the 
Board  of  Liquidation,  and  the  prayer  of  the  bill  is  that 
it  may  be  "ordered,  adjudged,  and  decreed"  that  the 
Act  No.  3,  of  1874,  "  so  far  as  your  orators'  interests 
herein  above  declared  are  concerned,  was,  all  the 
time  from  its  passage,  has  been,  and,  at  the  time  of 
the  rendition  of  the  decree  herein  prayed  for,  is  a 
valid  and  subsisting  law  of  the  State  of  Louisiana; 
that  the  act  aforesaid,  the  Constitutional  Amend- 
ment of  1874,  and  the  several  bonds  and  coupons  of 
interest,  held  and  owned  by  your  orators  as  aforesaid, 
separately  and  together,  constituted,  were,  and  are, 


good,  valid,  subsisting  and  binding  contracts  be- 
tween the  State  aforesaid  and  the  bearers  and  hold- 
ers of  the  consolidated  bonds  and  coupons,  the  obli- 
gation 'of  which  contract  cannot  be  lawfully  or  con- 
stitutionally impaired;  and,  that  under  and  by  vir- 
tue of  such  contract,  your  orators  were  and  are  en- 
titled to  take  and  enjoy  all  the  rights,  privileges, 
taxes,  and  moneys,  particularly  set  forth  and  men- 
tioned in  Act  No.  3,  and  the  Constitutional  Amend- 
ment of  1874,  aforesaid;  that  so  much  of  the  afore- 
said Constitution  of  1879,  as  alters,  varies,  modifies, 
or  changes,  or  assumes,  purports,  or  attempts  to 
alter,  vary,  modify,  or  change  the  provisions  of  the 
said  Act  of  1874,  and  the  Constitutional  amendment 
of  that  year,  especially  article  208  of  the  Constitu- 
tion of  the  year  1879,  and  that  portion  of  such  Con- 
stitution, known  and  distinguished  as  the  Ordinance 
on  '  State  debt,'  do  impair  the  obligation  of  the  con- 
tract herein  above  referred  to;  that  the  said  parts 
and  portions  of  such  Constitution  are,  therefore, 
violative  of  the  Constitution  of  the  United  States, 
and  are  absolutely  null  and  void,  and  without  the 
slightest  force  or  effect  whatever  against  complain- 
ants; and  afford  and  offer  no  authority  or  warrant 
for  the  defendants,  or  any  one  or  more  of  them  to 
make  such  disposition  or  application  of  any  part  or 
portion  of  the  aforesaid  taxes,  and  the  proceeds 
thereof,  collected  and  to  be  collected,  as  to  enable 
the  State,  therewith,  to  defray  the  expenses  of  the 
State  Government,  or  to  accomplish  any  purpose  or 
purposes  other  than  those  prescribed  in  the  aforesaid 
funding  act,  and  Constitutional  Amendment  of  1874; 
that  the  defendants,  and  each  of  them,  may  be  ad- 
judged and  decreed  to  replace  and  reinstate  to  the 
credit  of  said  interest  fund  any  moneys  or  funds 
that  may  have  been  diverted  therefrom;  *  * 
and  that  said  defendants,  and  each  and  every  one 
of  them,  may  be  peremptorily  enjoined  and  re- 
strained from  recognizing  as  valid,  against  your 


8 

orators,  Article  208  of  the  Constitution  of  Louisiana, " 
and  the  "  debt  ordinance,"  and  "  from  ignoring  the 
funding  act  and  Constitutional  amendment  of  1874, 
and  from  doing,  and  causing  to  be  done,  any  act  or 
thing  whatsoever  obstructing,  preventing,  or  impe- 
ding, or  tending,  directly  or  indirectly,  to  obstruct, 
prevent,  or  impede,  in  the  slightest  degree,  the 
prompt,  full  and  complete  execution  and  enforce- 
ment of  the  act  and  Constitutional  Amendment 
aforesaid;  and,  finally,  that  the  said  defendants,  and 
each  and  every  one  of  them,  may  be  enjoined  and 
restrained  to  such  other  and  further  extent,  and  in 
such  additional  way  and  manner,  as  the  Court  may 
deem  right  and  proper." 

On  the  26th  of  January,  1880,  the  same  parties  as 
relators  filed  a  petition  in  a  State  Court  of  Louisiana 
against  the  Auditor  and  Treasurer  of  State  and  the 
several  members  of  the  Board  of  Liquidation,  being 
Louis  A.  Wiltz,  the  Governor;  Samuel  McEnery, 
Lieutenant  Governor;  Allen  Jumel,  Auditor;  Ed- 
ward A.  Burke,  Treasurer;  William  A.  Strong, 
Secretary  of  State;  Robert  N.  Ogden,  Speaker  of 
the  House  of  Representatives;  and  the  State  Na- 
tional Bank  of  New  Orleans,  Fiscal  Agent,  for 
a  mandamus  requiring  them  "to  apply  and 
pay  to  the  extinguishment  of  the  interest  now 
due  and  payable  upon  the  consolidated  bonds 
of  the  State  of  Louisiana,  or  becoming  due 
and  payable  upon  said  bonds,  and  to  the  re- 
demption and  retirement  of  such  consolidated 
bonds,  as  are  provided  for  and  required  by  the 
aforesaid  act  No.  3  of  the  year  1874,  any  and  all 
moneys  and  proceeds  of  the  tax  levied  or  fixed  by 
said  act  now  in  the  hands  or  subject  to  the  control 
of  the  said  defendants,  or  either  one  of  them,  or 
which  have  been  in  the  hands  or  subject  to  the  con- 
trol of  the  said  defendants,  or  either  one  of  them,  or 
which  may  come  into  their  hands  or  become  subject 
to  the  control  of  either  of  them,  not  already  applied 
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to  the  payment  of  interest  upon  the  aforesaid  bonds, 
or  to  the  redemption  and  retirement  of  the  bonds 
themselves,  as  provided  for  and  required  in  and  by 
said  act  No.  3;"  and  that  they  "  may  furthermore 
be  commanded  and  required  to  proceed,  without 
delay,  to  collect  the  tax  fixed  or  levied  in  and  by  the 
aforesaid  act  No.  3  of  the  year  1874,  in  the  manner 
and  to  the  extent  contemplated  by  that  statute,  and 
to  apply  and  pay  all  moneys  realized  from  such 
tax  to  the  discharge  of  the  interest  and  redemption 
of  the  bonds  issued  under  and  by  virtue  of  the  afore- 
said funding  act  No.  3  *  *  *  until  the  prin- 
cipal and  interest  of  such  bonds  be  fully  extinguished 
and  discharged;  and,  finally,  that  the  said  defendants 
may  severally  be  commanded  and  required  to  enforce 
the  act  hereinabove  last  referred  to.  and  particu- 
larly to  carry  out,  perform,  and  discharge  each  and 
every  one  and  all  the  ministerial  acts,  things,  and 
duties  respectively  required  of  them  by  the  aforesaid 
act  No.  3,  according  to  the  full  and  true  intent  and 
purport  of  that  act." 

This  suit  was  afterwards  removed  into  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana. 

Upon  final  hearing  the  Circuit  Court  denied  the 
relief  prayed  for  in  each  of  the  suits,  because, 
as  stated  in  the  conclusions  of  law  which  w^ere  filed 
in  connection  with  the  findings  of  fact,  it  appeared 
that  the  respondents  were  constitutional  officers  of 
the  State,  and  had  no  relation  to  the  funds  collected, 
or  to  be  collected,  except  as  such  officers;  that  they 
were  clothed  with  no  authority  and  charged  with  no- 
duty  to  pay  over  or  collect  said  funds  to  or  in  behalf 
of  the  relators  and  complainants,  but,  on  the  con- 
trary, by  the  organic  law  of  the  State  under  which 
their  offices  were  created  and  exist,  the  provisions 
of  which  constitute  their  sole  mandate,  are  prohibited 
from  so  doing.  For  these  reasons  it  was  concluded 
that  the  State  was  the  party  which,  by  its  action  in 
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its  original  capacity  through  the  people,  had  rendered 
the  execution  of  its  contract  with  the  relator  im- 
possible through  the  instrumentality  of  its  officers 
or  functionaries,  and  that  the  question  presented 
was  political  rather  than  judicial,  and  could  not  be 
adjudicated  without  calling  the  State  to  the  bar  of 
the  Court  and  subverting  its  entire  financial  basis, 
no  matter  how  unjustly  adopted  and  ordained. 

From  a  judgment  and  decree  to  that  effect  a 
writ  of  error  and  appeal  were  taken  to  this  Court. 

The  two  suits  may  properly  be  considered  together 
here,  as  they  were  below,  because  they  present  sub- 
stantially the  same  questions. 

We  have  no  doubt  it  was  the  intention  of  the 
State  of  Louisiana  to  enter  into  a  formal  contract 
with  each  and  every  holder  of  bonds  issued  under 
the  act  of  1874,  to  levy  and  collect  an  annual  tax  of 
five  and  one-half  mills  on  the  dollar  of  the  assessed 
value  of  all  the  real  and  personal  property  in  the 
State,  and  to  apply  the  revenue  derived  therefrom 
to  the  payment  of  the  principal  and  interest  of  the 
bonds,  and  to  no  other  purpose.  By  the  obligation 
so  entered  into  it  was  also  agreed,  that  the  tax  levied 
by  the  act  and  confirmed  by  the  constitution,  should 
be  a  continuing  annual  tax  until  the  bonds,  principal 
and  interest,  were  paid  in  full;  that  the  appropriation 
of  the  revenue  derived  therefrom  should  be  a  con- 
tinuing annual  appropriation,  and  that  no  further 
authority  than  that  contained  in  the  act  should  be 
required  to  enable  the  taxing  officers  to  levy  and 
collect  the  tax,  or  the  disbursing  officers  to  pay  out 
the  money  as  collected  in  discharge  of  the  obligation 
of  the  bonds.  Whatever  may  be  ordinarily  the  effect 
of  a  promise  or  a  pledge  of  faith  by  a  State,  the 
language  employed  in  this  instance  shows  un- 
mistakably a  design  to  make  these  promises  and 
these  pledges  so  far  contracts  that  their  obligations 
would  be  protected  by  the  Constitution  of  the  United 
States  against  impairment. 
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It  is  equally  manifest  that  the  object  of  the  State 
in  adopting  the  "  Debt  Ordinance"  in  1879  was  to 
stop  the  further  levy  of  the  promised  tax,  and  to 
prevent  the  disbursing  officers  from  using  the 
revenue  from  previous  levies  to  pay  the  interest 
falling  due  in  January,  1880,  as  well  as  the  principal 
and  interest  maturing  thereafter. 

The  bonds  and  coupons  which  the  parties  to  these 
suits  hold  have  not  been  reduced  to  judgment,  and 
there  is  no  way  in  which  the  State, in  its  capacity  as 
an  organized  political  community,  can  be  brought 
before  any  Court  of  the  State,  or  of  the  United 
States,  to  answer  a  suit  in  the  name  of  these  hold- 
ers to  obtain  such  a  judgment.  It  was  expressly 
decided  by  the  Supreme  Court  of  the  State  in  State 
exrel.  Hart  vs.  Burke,  33  La.  Ann.,  498,  that  such  a 
suit  could  not  be  brought  in  the  State  Courts,  and 
under  the  Eleventh  Amendment  of  the  Constitu- 
tion no  State  can  be  sued  in  the  Courts  of  the  United 
States  by  a  citizen  of  another  State.  Neither  was 
there  when  the  bonds  wrere  issued,  nor  is  there  now, 
any  statute  or  judicial  decision  giving  the  bondhold- 
ers a  remedy  in  the  State  Courts  or  elsewhere,  either 
by  mandamus  or  injunction,  against  the  State  in  its 
political  capacity,  to  compel  it  to  do  what  it  has 
agreed  should  be  done,  but  which  it  refuses  to  do. 

These,  then,  are  suits  by  creditors  at  large,  of  the 
class  provided  for  in  the  Act  of  1874,  to  compel  the 
officers  of  the  State  by  judicial  process  to  enforce 
the  provisions  of  the  act,  when  the  State,  by  an 
amendment  to  its  constitution,  has  undertaken  to 
prohibit  them  from  doing  so,  and  when  the  Court, 
if  it  requires  an  officer  to  proceed,  cannot  protect 
him  with  a  judgment  to  which  the  State  is  a  party. 
The  persons  sued  are  the  executive  officers  of  the 
State,  and  they  are  proceeded  against  in  their  offi- 
cial capacity.  The  money  in  the  treasury  is  the 
property  of  the  State,  and  not  in  any  legal  sense  the 
property  of  the  bond  or  coupon-holders.  If  lost  or 
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destroyed,  the  loss  will  fall  alone  on  the  State  or  its 
agents,  and  the  bondholders  will  be  entitled  to  pay- 
ment in  full  from  other  sources.  True  the  money 
was  raised  to  pay  this  particular  class  of  debts,  and 
the  agreement  was  it  should  not  be  used  for  any 
other  purpose,  but  notwithstanding  this,  the  State 
has  undertaken  to  appropriate  it  to  defray  the  ex- 
penses of  the  government.  In  this  way  the  State 
has  violated  its  contract,  and,  if  it  could  be  sued, 
might  perhaps  be  made  to  set  aside  its  wrongful  ap- 
propriation of  the  money  already  in  hand,  and  raise 
more  by  taxation,  if  necessary. 

That  the  Constitution  of  1879  on  its  face  takes 
away  the  power  of  the  executive  officers  to  comply 
with  the  terms  of  the  Act  of  1874  cannot  be  denied. 
As  against  everything  but  the  outstanding  bonds 
and  coupons,  this  constitution  is  the  fundamental 
law  of  the  State,  and  it  is  only  invalid  so  far  as  it 
impairs  the  obligation  of  the  contract  on  the  faith 
of  which  the  bonds  and  coupons  were  taken  by  their 
respective  holders.  The  question,  then,  is  whether 
the  contract  can  be  enforced,  notwithstanding  the 
Constitution,  by  coercing  the  agents  and  instrumen- 
talities of  the  State,  whcss  authority  has  been  with- 
drawn in  violation  of  the  contract,  without  having 
the  State  itself  in  its  political  capacity  a  party  to 
the  proceedings. 

The  relief  asked  will  require  the  officers  against 
whom  the  process  goes  to  act  contrary  to  the  positive 
orders  of  the  supreme  political  power  of  tLe  State, 
whose  creatures  they  are,  and  to  which  they  are 
ultimately  responsible  in  law  for  what  they  do. 
They  must  use  the  public  money  in  the  treasury  and 
under  their  official  control  in  one  way,  when  the  su 
preme  power  has  directed  them  to  use  it  in  another, 
and  they  must  raise  more  money  by  taxation  when 
the  same  power  has  declared  it  shall  be  not  done. 

The  parties  prosecuting  the  suits  do  not,  in  direct 
terms,  ask  for  the  payment  of  the  bonds  and  cou- 


13 

pons  they  hold.  In  fact  this  seems  to  have  been 
purposely  avoided,  for  in  the  suit  for  mandamus  the 
petition  was  amended  before  the  hearing  by  striking 
out  all  that  would  have  the  effect  of  confining  the 
command  of  the  writ  to  such  a  payment, and  left  the 
prayer  for  an  order  requiring  the  use  of  the  money 
raised  under  the  Act  of  1874  for  the  redemption  and 
retirement  generally  of  all  the  bonds  and  coupons 
of  the  issue.  In  the  suit  in  equity,  while  it  was 
asked  that  the  debt  ordinance  of  1879  might  be  de- 
clared invalid  as  against  the  complainants,  payment 
of  the  amount  due  was  only  sought  through  the 
general  administration  of  the  finances  in  accordance 
with  the  provisions  of  the  Act  of  1874.  In  neither 
of  the  suits  was  any  inquiry  to  be  instituted  in  re- 
spect to  the  particular  bonds  and  coupons  held  by  the 
plaintiffs,  or  any  special  reliet  afforded  as  to  them. 
All  that  is  asked  will  enure  as  much  to  the  benefit 
of  the  other  holders  of  similar  obligations  as  to  the 
particular  parties  to  these  suits.  So  that  the  remedy 
sought  implies  power  in  the  judiciary  to  compel  the 
State  to  abide  by  and  perform  its  contracts  for  the 
payment  of  money,  not  by  rendering  and  enforcing 
a  judgment  in  the  ordinary  form  of  judicial  proce- 
dure, but  by  assuming  the  control  of  the  adminis- 
tration of  the  fiscal  affairs  of  the  State  to  the 
extent  that  may  be  necessary  to  accomplish  the  end 
in  view. 

It  is  insisted,  however,  that  the  money  in  the 
treasury  collected  from  the  tax  levied  for  the  year 
1879  constitutes  a  trust  fund  of  which  the  individual 
defendants  are  ex  officio  trustees,  and  that  they  may 
be  enjoined  as  such  trustees  from  diverting  it  from 
the  purposes  to  which  it  was  pledged  under  the  con- 
tract. The  individual  defendants  are  the  several  of- 
ficers of  the  State,  who  under  the  law,  compose  the 
board  of  liquidation.  That  board  is,  in  no  sense,  a 
custodian  of  this  fund.  Its  duty  was  to  negotiate 
the  exchange  of  the  new  bonds  for  t.hp  nM  on  the 
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terms  proposed.  It  had  nothing  to  do  with  levying 
the  tax,  collecting  the  money,  or  paying  it  out  fur- 
ther than  by  purchasing  the  bonds  with  any  sur- 
plus there  might  be  from  time  to  time  in  the  treas- 
ury over  what  was  required  to  meet  the  interest. 
The  provision  in  the  law  that  it  shall  be  the  duty  of 
the  auditor,  treasurer,  and  the  board,  respectively, 
to  collect  the  tax,  pay  the  interest,  and  redeem  the 
bonds  evidently  means  no  more  than  that  the  audi- 
tor and  treasurer  shall  perform  their  respective 
duties  under  the  general  laws  in  the  assessment  and 
collection  of  the  tax,  aud  shall  pay  in  the  usual 
manner  the  interest  and  principal  of  the  bonds  as 
they  respectively  fall  due,  and  that  the  board  shall 
purchase  and  retire  the  bonds  whenever  there  is  a 
surplus  that,  under  the  law,  is  to  be  used  for  that 
purpose. 

The  Treasurer  of  State  is  the  keeper  of  the  treas- 
ury, and  in  that  way  is  the  keeper  of  the  money 
collected  from  this  tax  just  as  he  is  the  keeper  of 
other  public  moneys.  The  taxes  were  collected  by 
the  Tax- Collectors  and  paid  over  to  the  State  Treas- 
urer, that  is  to  say,  into  the  State  treasury,  just  as 
other  taxes  were  when  collected.  The  Treasurer  is 
no  more  a  trustee  of  these  moneys  than  he  is  of  all 
other  public  moneys.  He  holds  them,  but  only  as 
the  agent  of  the  State.  If  there  is  any  trust  the 
State  is  the  trustee,  and  unless  the  State  can  be  sued, 
the  trustee  cannot  be  enjoined.  The  officers  owe 
duty  to  the  State  alone  and  have  no  contract  rela- 
tions with  the  bondholders.  They  can  only  act  as 
the  State  directs  them  to  act,  and  hold  as  the  State 
allows  them  to  hold.  It  was  never  agreed  that  their 
relations  with  the  bondholders  should  be  any  other 
than  as  officers  of  the  State,  or  that  they  should 
have  any  control  over  this  fund  except  to  keep  it 
like  other  funds  in  the  treasury  and  pay  it  out  ac- 
cording to  law.  They  can  be  moved  through  the 
State,  but  not  the  State  through  them. 


15 

In  this  connection  there  is  much  that  is  instruct- 
ive in  the  case  of  The  Queen,  vs.  Lords  Commission- 
ers of  the  Treasury,  L.  K.,  7  Q.  B.,  387.  There 
money  had  been  appropriated  by  Parliament  for 
the  payment  of  costs  of  a  particular  character, 
and  an  application  was  made  for  a  mandamus  to 
compel  the  Lords  Commissioners  of  the  Treasury  to 
pay  certain  bills  which  had  been  properly  taxed,  but 
although  the  Court  was  emphatic  in  its  declaration 
that  payment  ought  to  be  made,  the  writ  was  re- 
fused because  the  Lords  Commissioners  held  "  the 
money  as  the  servants  of  the  Crown,  and  no  duty 
was  imposed  upon  them  as  between  them  and  the 
persons  to  whom  the  money  was  payable."  Lord 
Chief  Justice  Cockburn,  in  his  opinion,  said  (p.  394): 
"  Though  I  quite  agree  that  according  to  the  Appro- 
priation Act  they  (the  Lords  Commissioners)  were 
bound  to  apply  the  money  upon  the  vouchers  being 
produced,  and  had  no  authority  to  retax  these  bills, 
still  I  cannot  say  that  there  is  any  duty  which  makes 
it  incumbent  upon  them  to  do  what  I  cannot  hesi- 
tate to  say  they  ought  to  have  done,  except  as  ser- 
vants of  the  Crown;  because  in  that  character  they 
have  received  the  money,  and  in  no  other."  And 
Blackburn,  J.  (p.  399):  "It  seems  to  me  that  the 
obligation,  such  as  it  is,  is  upon  her  Majesty,  to  be 
discharged  through  her  servants,  and  you  cannot 
proceed  therefor  against  the  servants."  So,  here, 
the  obligation  is  all  on  the  State,  to  be  discharged 
through  its  servants,  and  the  money  is  held  by  the 
officers  proceeded  against  in  their  character  as  ser- 
vants of  the  State,  and  no  other. 

There  is  nothing  in  any  of  the  cases  in  this  Court 
that  are  relied  on  which,  to  our  minds,  authorizes 
any  such  relief  as  is  asked.  In  Osborn  vs.  The  Bank 
of  the  United  States,  9  Wheat.,  738,  which  is  the 
leading  case,  and  cited  as  authority  in  all  the  others, 
the  object  was  to  prevent  money  which  had  been 
unlawfully  taken  out  of  the  bank  by  the  officers  of 
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the  State  from  getting  into  the  treasury.  The  money 
was,  in  legal  effect,  stopped  while  passing  from  the 
bank  to  the  treasury.  The  controlling  facts  are 
thus  stated  by  Chief  Justice  Marshall  in  the  opinion 
(p.  868):  "But  when  we  reflect  that  the  defendants, 
Osborn  and  Harper,  are  incontestably  liable  for  the 
full  amount  of  the  money  taken  out  of  the  bank; 
that  the  defendant,  Currie,  is  also  responsible  for  the 
sum  received  by  him,  it  having  come  to  his  hands 
with  full  knowledge  of  the  unlawful  means  by  which 
it  was  acquired;  that  the  defendant,  Sullivan,  is  also 
responsible  for  the  sum  specifically  delivered  to  him, 
with  notice  that  it  was  the  property  of  the  bank,  un- 
less the  form  of  having  made  an  entry  on  the  books  of 
the  treasury  can  countervail  the  fact  that  it  was,  in 
truth,  kept  untouched,  in  a  trunk,  by  itself,  as  a 
deposit,  to  await  the  event  of  the  pending  suit  re- 
specting it;  we  may  lay  it  down  as  a  proposition, 
safely  to  be  affirmed,  that  all  the  defendants  in  the 
case  were  liable  in  an  action  at  law  for  the  amount 
of  this  decree.  If  the  original  injunction  was  prop- 
erly awarded,  for  the  reasons  stated  in  the  preced- 
ing part  of  this  opinion,  the  money,  having  reached 
the  hands  of  all  those  to  whom  it  afterwards  came 
with  notice  of  that  injunction,  might  be  pursued, 
so  long  as  it  remained  a  distinct  deposit,  neither 
mixed  with  the  money  of  the  treasury,  nor  put  into 
circulation.  »_•**.»  The  money  of  the  bank 
had  been  taken,  without  authority,  by  some  of  the 
defendants,  and  was  detained  by  the  only  person 
who  was  not  an  original  wrongdoer,  in  a  specific 
form;  so  that  detinue  might  have  been  maintained 
for  it,  had  it  been  in  the  power  of  the  bank  to  prove 
the  facts  which  are  necessary  to  establish  the  iden- 
tity of  the  property  sued  for."  Under  this  state  of 
facts  the  order  for  its  return  involved  no  question 
of  power  to  interfere  with  what  was  actually  in  the 
treasury.  The  officers  stood  in  the  place  of  a  sheriff 
who  had  levied  an  execution  on  goods  and  was  sued 
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to  test  his  right  to  keep  them,  and  the  principle  ap- 
plied in  the  decision  is  thus  stated  in  the  head-note 
of  the  report :  "A  court  of  equity  will  interpose  lay 
injunction  to  prevent  the  transfer  of  a  specific 
thing,  which,  if  transferred,  will  be  irretrievably 
lost  to  the  owner,  such  as  negotiable  stocks  and  se- 
curities." Thus  the  money  seized  was  kept  out  of 
the  treasury,  because  if  it  got  in  it  would  be  irre- 
trievably lost  to  the  bank,  since  the  State  could  not 
be  sued  to  recover  it  back.  No  one  pretended  that 
if  the  money  had  been  actually  paid  into  the  treas- 
ury, and  had  become  mixed  with  the  other  money 
there,  it  could  have  been  got  back  from  the  State  by 
a  suit  against  the  officers.  They  would  have  been 
individually  liable  for  the  unlawful  seizure  and  con- 
version, but  the  recovery  would  be  against  them  in- 
dividually for  the  wrongs  they  had  personally  done, 
and  could  have  no  effect  on  the  money  which  was 
held  by  the  State.  Certainly  no  one  would  ever 
suppose  that,  by  a  proceeding  against  the  officers 
alone,  they  could  be  held  as  trustees  for  the  bank, 
and  required  to  set  apart  from  the  moneys  in  the 
treasury  an  amount  equal  to  that  which  had  been 
improperly  put  there,  and  hold  it  for  the  discharge  of 
the  liability  which  the  State  incurred  by  reason  of 
the  unlawful  exaction. 

In  Davis  vs.  Gray,  16  Wall.,  203,  the  receiver  of  a 
land  grant  railroad  obtained  an  injunction  against 
the  Governor  and  Commissioner  of  the  Land  Office 
of  Texas  to  restrain  them  from  incumbering,  by 
patents  to  others,  lands  which  had  been  contracted 
to  the  railroad  company.  The  legal  title  was  in  the 
State,  but  the  equitable  title  in  the  company.  The 
specific  tracts  of  land  in  dispute  were,  by  the  con- 
tract which  had  been  made,  segregated  from  the 
public  domain  and  set  apart  for  the  company.  The 
case  rests  on  the  same  principle  it  would  if  patents 
had  been  actually  issued  to  the  company,  and  the 
State,  through  its  officers,  was  attempting  to  place 
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a  cloud  on  the  title  by  granting  subsequent  patents 
to  others. 

In  Board  of  Liquidation  vs.  McComh,  92  U.  S., 
531,  which  arose  under  the  same  act  of  1874  that  we 
are  now  considering,  the  Board  of  Liquidation  was 
enjoined,  at  the  instance  of  bondholders,  from  ad- 
mitting to  the  privileges  of  the  compromise  pro- 
posed by  the  State  certain  persons  other  than  those 
originally  provided  for  and  on  different  terms.  And 
this  clearly  because  the  Board  of  Liquidation  was, 
by  the  very  terms  of  the  law,  charged  with  the  duty 
of  exchanging  the  bonds  specifically  set  apart  by  the 
contract  for  a  particular  purpose,  and  every  bona 
fide  bondholder,  by  accepting  the  compromise  of- 
fered, became  personally  interested  in  securing  the 
due  administration  of  the  trust  which  had  thus  been 
committed  to  the  board.  In  fact  the  board  held  the 
new  issue  of  bonds  in  trust,  and  every  one  who  gave 
up  his  old  obligations  and  accepted  the  new  in  set- 
tlement became  a  beneficiary  under  the  trust,  and 
might  act  accordingly. 

In  this  case,  however,  there  is  no  such  trust.  As 
has  already  been  said,  the  board  is  charged  with  no 
duty  in  respect  to  the  taxes,  except  in  connection 
with  the  purchase  of  bonds  whenever  there  are 
funds  which  can  be  used  in  that  way.  The  auditor 
and  treasurer  are  required  to  audit  and  pay  the  cou- 
pons as  they  are  presented,  but  that  does  not  make 
them  trustees  for  the  bondholders  of  the  money  in 
the  treasury  out  of  which  the  payment  is  to  be 
made.  They  may  draw  on  the  fund  raised  to  make 
the  payment,  but  that  is  the  extent  of  their  official 
control  over  it.  The  law  has  never  made  it  a  part 
of  their  official  duty  to  separate  from  the  other 
moneys  in  the  treasury  that  which  was  realized  from 
the  taxes  in  question,  and  hold  it  in  trust  for 
the  bondholders.  The  State  has  contracted  not  to 
use  this  money  in  any  other  way  than  to  pay  the 
debt,  but,  as  against  the  State,  the  officers  have  no 
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right  to  say  they  will  keep  it  for  that  purpose  only. 
It  may  be,  without  doubt,  easily  ascertained  from 
the  accounts  how  much  of  the  money  on  hand  is 
applicable  to  the  payment  of  this  class  of  debts,  but 
the  law  nowhere  requires  the  setting  apart  of  this 
fund  any  more  than  others  from  the  common  stock. 
In  the  treasury  all  funds  are  mingled  together,  and 
kept  so  until  called  for  to  meet  specific  demands. 

In  the  Arlington  case,  decided  at  this  Term,  it 
was  held  that  the  officers  of  the  United  States,  hold- 
ing, in  their  official  capacity,  the  possession  of  lands 
to  which  the  United  States  had  no  title,  could  be 
required  to  surrender  their  possession  to  the  right- 
ful owner,  even  though  the  United  States  were  not 
a  party  to  the  judgment  under  which  the  eviction 
was  to  be  had.  Here,  however,  the  money  in  ques- 
tion is  lawfully  the  property  of  the  State.  It  is  in 
the  manual  possession  of  an  officer  of  the  State. 
The  bondholders  never  owned  it.  The  most  they 
can  claim  is  that  the  State  ought  to  use  it  to  pay 
their  coupons,  but  until  so  used  it  is  in  no  sense 
theirs. 

Little  need  be  said  with  special  reference  to  the 
suit  for  mandamus.  In  this  no  trust  is  involved, 
but  the  simple  question  presented  is,  whether  a  sin- 
gle bondholder,  or  a  committee  of  bondholders,  can, 
by  the  judicial  writ  of  mandamus,  compel  the  ex- 
ecutive officers  of  the  State  to  perform  generally 
their  several  duties  under  the  law,.  The  relators  do 
not  occupy  the  position  of  creditors  of  the  State  de- 
manding payment  from  an  executive  officer  charged 
with  the  ministerial  duty  of  taking  the  money  from 
the  public  treasury  and  handing  it  over  to  them, 
and,  on  his  refusal,  seeking  to  compel  him  to  per- 
form that  specific  duty.  What  they  ask  is  that  the 
Auditor  of  State,  the  Treasurer  of  State  and  the 
Board  of  Liquidation  may  be  required  to  enforce 
the  Act  of  1874,  and  u  carry  out,  perform  and  dis- 
charge each  and  every  one  of  the  ministerial  acts, 
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things  and  duties  respectively  required  of  them, 

*  *  *  according  to  the  full  and  true  intent  and 
purport  of  that  act."  Certainly,  no  suit  begun  in 
the  Circuit  Court  for  such  relief  would  be  enter- 
tained, for  that  Court  can  ordinarily  grant  a  writ  of 
mandamus  only  in  aid  of  some  existing  jurisdiction. 
Bath  County  vs.  Ames,  13  Wall.,  247;  Davenport 
vs.  Dodge  County,  105  U.  S.,  242.  Our  attention 
has  been  called  to  no  case  in  the  State  Courts  of 
Louisiana  in  which  such  general  relief  has  been 
afforded,  and  the  jurisdiction  of  the  Circuit  Court 
was,  therefore,  in  no  way  enlarged  through  the 
operation  of  the  removal  acts,  even  if  this  is  a  case 
which  was  properly  removed,  a  question  we  do  not 
deem  it  necessary  now  to  decide.  The  remedy 
sought,  in  order  to  be  complete,  would  require  the 
'Court  to  assume  all  the  executive  authority  of  the 
State,  so  far  as  it  related  to  the  enforcement  of  this 
law,  and  to  supervise  the  conduct  of  all  persons 
•charged  with  any  official  duty  in  respect  to  the  levy, 
•collection  and  disbursement  of  the  tax  in  question 
until  the  bonds,  principal  and  interest,  were  paid  in 
full,  and  that,  too,  in  a  proceeding  to  which  the 
State,  as  a  State,  was  not  and  could  not  be  made  a 
party.  It  needs  no  argument  to  show  that  the  po- 
litical power  cannot  be  thus  ousted  of  its  jurisdic- 
tion and  the  judiciary  set  in  its  place.  When  a 
State  submits  itself,  without  reservation,  to  the 
jurisdiction  of  a  Court  in  a  particular  case,  that 
jurisdiction  may  be  used  to  give  full  effect  to  what 
the  State  has  by  its  act  of  submission  allowed  to  be 
done,  and  if  the  law  permits  coercion  of  the  public 
officers  to  enforce  any  judgment  that  may  be  ren- 
dered, then  such  coercion  may  be  employed  for  that 
purpose.  But  this  is  very  far  from  authorizing  the 
Courts,  when  a  State  cannot  be  sued,  to  set  up  its 
jurisdiction  over  the  officers  in  charge  of  the  pub- 
lic moneys,  so  as  to  control  them  as  against  the 
political  power  in  their  administration  of  the  finances 
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of  the  State.  In  our  opinion,  to  grant  the  relief 
asked  for  in  either  of  these  cases  would  be  to  exer- 
cise such  a  power. 

The  decree  in  the  suit  in  equity  and  the  judgment 
in  that  for  mandamus  are  affirmed. 


Mr.  Justice  FIELD  dissenting. 

I  am  not  able  to  concur  in  the  judgment  in  these 
cases,  and  I  will  briefly  state  my  reasons. 

I  admit  that  the  rule  of  the  common  law  that  the 
sovereign  cannot  be  held  amenable  to  process  in  his 
own  Courts  without  his  consent,  is  applied  in  this 
country  to  the  State,  under  which  designation  are 
included  the  people  within  its  territorial  limits,  in 
whom  resides  whatever  sovereignty  the  State  pos- 
sesses. But  they  act  and  speak  in  this  country, 
at  least  in  times  of  peace,  only  through  the  Constitu- 
tion and  laws.  For  their  will  we  must  look  to  these 
manifestations  of  it.  If  in  that  way  they  consent 
to  suits,  either  directly  against  themselves  by  name 
or  against  any  of  their  authorized  agents,  there  can 
be  no  reason  of  policy  or  of  law  against  issuing  pro- 
cess in  proper  cases  to  bring  them  or  their  agents 
before  the  Court.  And  if  in  that  way,  that  is,  by 
their  constitution  or  laws,  they  direct  their  officers 
to  do  or  omit  certain  things,  in  the  doing  or  omis- 
sion of  which  individuals  are  interested,  and  they 
provide  appropriate  remedies  to  compel  or  enjoin 
the  performance  of  those  things,  there  can  be  no 
reason  why  such  remedies  should  not  be  resorted  to 
when  private  rights  are  involved. 

And  such  is  the  case  with  respect  to  the  subjects 
of  the  present  suits.  The  State  of  Louisiana  entered 
into  certain  engagements  with  her  creditors ;  she 
embodied  them  in  the  most  solemn  form  in  a  statute 
and  in  her  organic  law;  she  provided  for  the  levy- 
ing of  a  tax  to  pay  those  creditors  ;  she  prescribed 
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certain  duties  for  designated  officers  to  perform  in 
its  collection  and  disbursement;  she  made  it  a  felony 
for  those  officers  to  divert  the  fund  thus  raised  to 
other  purposes;  she  declared  that  no  further  legisla- 
tion should  be  necessary  for  the  collection  of  the  tax 
or  the  appropriation  of  the  proceeds,  and  that  for 
the  collection  and  payment  of  the  tax  the  judicial 
power  of  the  State  should  be  exercised  when  neces- 
sary. The  plaintiffs  in  these  suits  seek  the  enforce- 
ment of  these  engagements  ;  and  they  are  resisted 
merely  because  the  engagements  are  repudiated  by 
the  State;  and  this  Court  holds  that  it  has  no  power 
to  stay  the  repudiation. 

That  the  character  and  object  of  these  suits  may 
more  clearly  appear  I  will  briefly  give  the  history  of 
the  action  of  the  State.  Prior  to  1874  Louisiana 
had  contracted  an  indebtedness  amounting  to  about 
eighteen  millions  of  dollars.  She  asserted  that  a  large 
portion  of  it  had  been  fraudulently  contracted  ; 
while  the  holders  contended  that  their  claims  were 
valid  and  that  she  was  legally  and  equitably  bound 
therefor.  Under  these  circumstances,  and  with  a 
view  to  determine  the  conflicting  claims  of  the 
parties,  and  to  liquidate  and  settle  her  indebtedness, 
she  proposed  to  issue  new  bonds  for  sixty  per  cent, 
of  the  alleged  indebtedness,  upon  the  surrender  of  the 
claims  ;  and  to  induce  the  surrender  offered  to  make 
various  enactments  to  secure  the  principal  and  in- 
terest of  the  new  bonds.  In  1874  she  passed  an  act, 
know  as  act  No.  3  of  the  laws  of  that  year,  entitled  : 
"  An  act  to  provide  for  funding  obligations  of  the 
State  by  exchange  for  bonds  ;  to  provide  for  princi- 
pal and  interest  of  said  bonds  ;  to  establish  a  board 
of  liquidation  ;  to  authorize  certain  judicial  pro- 
ceedings against  it ;  to  define  and  punish  violations 
of  this  act ;  to  prohibit  certain  officers  diverting 
funds,  except  as  provided  by  law,  and  to  punish 
violations  therefor  ;  to  levy  a  continuing  tax  and 
provide  a  continuing  appropriation  for  said  bonds  ; 


23 

X 

to  make  a  contract  between  the  State  arid  holders 
of  said  bonds  ;  to  prohibit  injunctions  in  certain 
cases  ;  to  limit  the  indebtedness  of  the  State  and  to 
limit  State  taxes;  to  annul  certain  grants  of  State 
aid ;  to  prohibit  the  modification,  novation,  or  ex- 
tension of  any  contract  heretofore  made  for  State 
aid ;  to  provide  for  the  receipt  of  certain  warrants 
for  certain  taxes;  and  to  repeal  all  conflicting  laws." 

By  this  act  the  Governor,  Lieutenant-Governor, 
Auditor,  Treasurer,  Secretary  of  State,  and  speaker 
of  the  House  of  Representatives,  and  a  seventh  per- 
son to  be  selected  by  them,  called  a  fiscal  agent, 
were  constituted  a  board  of  liquidation,  and  were 
authorized  to  issue  bonds  of  the  State,  to  be  called 
consolidation  bonds,  payable  in  forty  years,  with  in- 
terest at  seven  per  cent.,  and  to  exchange  them  for 
valid  outstanding  bonds  and  auditor's  warrants  at 
the  rate  of  sixty  cents  on  the  dollar.  The  interest 
was  to  be  payable  semi-annually,  on  the  first  of 
January  and  July  of  each  year  ;  and  for  it  coupons 
were  to  be  annexed  to  the  bonds. 

The  act  levied  an  annual  tax  of  five  and  a  half 
mills  on  the  dollar  of  the  assessed  value  of  all  real 
and  personal  property  in  the  State,  and  declared  that 
it  should  be  collected  for  the  purpose  of  paying  the 
principal  and  interest  of  the  consolidated  bonds,  and 
that  the  revenue  derived  therefrom  was  thereby 
"  set  apart  and  appropriated  to  that  purpose,  and  no 
other,"  and  that  it  should  be  a  felony  for  the  fiscal 
agent  or  any  officer  of  the  State  or  of  the  board  of 
liquidation  to  divert  the  fund  from  its  legitimate 
channel.  It  also  declared  that  this  tax,  which  is 
called  an  interest  tax,  "shall  be  a  continuing  an- 
nual tax  until  the  said  consolidated  bonds  shall  be 
paid  or  redeemed,  principal  and  interest;  and  the 
said  appropriation  shall  be  a  continuing  annual 
appropriation  during  the  same  period,  and  this 
levy  and  appropriation  shall  authorize  and  make 
it  the  duty  of  the  auditor  and  treasurer,  and  the 
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said  board  respectively,  to  collect  said  tax  annu- 
ally',  and  pay  said  interest  and  redeem  the  said 
bonds  until  the  same  shall  be  fully  discharged" 

One  section  also  provided  "that  any  judge,  tax- 
collector,  or  any  officer  of  the  State  obstructing  the 
execution  of  this  act,  or  any  part  of  it,  or  failing  to 
perform  his  official  duty  thereunder,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  not  exceeding 
five  years  and  by  fine  not  exceeding  two  thousand 
dollars,  at  the  discretion  of  the  Court." 

Another  section  enacted  that  each  pro  vision  of  the 
act  should  be,  and  it  was  declared  to  be,  ua  contract 
between  the  State  of  Louisiana  and  each  and  every 
holder  of  the  bonds  "  issued  under  the  act. 

But,  as  though  this  act  was  not  of  itself  a  sufficient 
assurance  of  the  unalterable  purpose  of  the  State  to 
fulfill  the  promise  it  contained,  an  amendment  to 
her  constitution  was  proposed  and  adopted,  of  which 
the  following  is  the  first  section  : 

"  The  issue  of  consolidated  bonds,  authorized  by 
the  general  assembly  of  the  State,  at  its  regular  ses- 
sion in  the  year  1874,  is  hereby  declared  to  create  a 
valid  contract  between  the  State  and  each  and  every 
holder  of  said  bonds,  which  the  State  shall  by 
no  means  and  in  no  wise  impair.  The  said  bonds 
shall  be  a  valid  obligation  of  the  State  in  favor  of 
any  holder  thereof,  and  no  Court  shall  enjoin  the 
payment  of  the  principal  or  interest  thereof,  or  the 
levy  and  collection  of  the  tax  therefor;  to  secure 
such  levy,  collection  and  payment,  the  judicial 
power  shall  be  exercised  when  necessary.  The  tax 
required  for  the  payment  of  the  principal  and  inter- 
est of  said  bonds  shall  be  assessed  and  collected 
each  and  every  year,  until  the  bonds  shall  be  paid, 
principal  and  interest,  and  the  proceeds  shall  be 
paid  by  the  Treasurer  of  the  State  to  the  holders  of 
said  bonds,  as  the  principal  and  interest  of  the  same 
shall  fall  due,  and  no  further  legislation  or  appro- 
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priation  shall  be  requisite  for  the  said  assessment 
and  collection,  and  for  such  payment  from  the 
treasmy." 

It  would  puzzle  the  wit  of  man  to  find  anywhere 
in  the  legislation  of  the  world  a  more  perfect  as- 
surance of  the  fixed  purpose  of  a  State  to  keep  faith 
with  her  creditors,  or  of  a  pledge  of  a  portion  of 
her  revenues  for  their  payment,  or  of  the  submis- 
sion of  her  officers  to  the  compulsory  process  of  the 
judicial  tribunals,  if  necessary,  to  carry  out  her  en- 
gagements. With  the  knowledge  that  the  Federal 
Constitution  ordains  * '  that  no  State  shall  pass  any 
law  impairing  the  obligations  of  contracts,"  Louisi- 
ana proclaims  that  each  provision  of  the  act  shall 
be  and  is  thereby  declared  to  be  a  contract  between 
her  and  each  and  every  holder  of  the  bonds  issued 
under  the  act.  And  the  constitutional  amendment 
reiterates  substantially  the  same  thing  by  declaring 
that  the  issue  of  the  consolidated  bonds  created  a 
valid  contract  between  the  State  and  each  and  every 
holder  of  said  bonds,  "which  the  State  shall  by  no 
means  and  in  no  wise  impair." 

Under  this  act  and  the  constitutional  amendment 
obligations  of  the  State  amounting  to  over  twelve 
millions  of  dollars  were  surrendered,  and  bonds 
taken  for  sixty  per  cent,  of  their  amount,  which 
are  held  all  over  the  country.  The  complainants  in 
the  injunction  suit,  and  the  petitioners  for  the  man- 
damus, hold  for  themselves  and  others,  whom  they 
represent,  $900,000  of  the  bonds.  The  interest  on 
them  has  not  been  paid,  and  yet  a  portion  of  the 
tax  levied  to  meet  such  interest  has  been  collected, 
and  is  now  in  the  hands  of  the  Treasurer  of  the 
State,  one  of  the  Board  of  Liquidation.  The  amount 
is  admitted  to  be  about  $300,000,  and  as  collections 
were  being  made  when  this  admission  was  given, 
there  is  now  probably  a  much  larger  amount  in  his 
hands.  In  both  suits  it  is  alleged  that  the  Treasurer 
and  other  officers  of  the  State  intend  to  use  the 
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funds  thus  collected  for  other  purposes  than  the 
payment  of  the  interest.  In  one  of  them  an  in- 
junction is  asked  against  such  a  perversion  of  the 
funds.  In  the  other  a  mandamus  is  asked  to  com- 
pel the  application  of  the  funds  to  the  payment  of 
the  interest,  and  also  the  collection  of  the  taxes 
authorized  by  the  act  of  1874,  and  the  constitutional 
amendment  of  that  year,  to  meet  further  interest  as 
it  shall  become  due. 

Why  should  not  both  of  these  prayers  be  granted? 

The  only  answer  offered  is,  that  in  1879  Louisiana 
adopted  a  new  constitution  which  reduced  the  inter- 
est on  the  consolidated  bonds  to  two  per  cent,  per 
annum  for  five  years,  to  three  per  cent,  for  fifteen 
years  afterwards,  and  to  four  per  cent,  thereafter, 
.with  a  proviso  that  the  holders  of  the  bonds  might 
take  new  bonds  for  seventy-five  per  cent,  on  the 
dollar  drawing  four  per. cent,  interest. 

The  new  constitution  also  directed  that  the  coupon 
of  the  consolidated  bonds  falling  due  January  1st, 
1880,  should  be  remitted,  and  that  the  interest  taxes 
collected  for  its  payment  should  be  transferred  to 
defray  the  expenses  of  the  State  Government.  The 
change  in  the  rate  of  interest  and  the  remission  of 
the  coupon  falling  due  January  1st,  1880,  were 
made  without  the  consent  of  the  bondholders,  or 
any  consultation  with  them.  Of  course  the  new 
constitution,  in  these  provisions,  is  a  repudiation  of 
the  engagements  of  the  act  of  1874  and  of  the  con- 
stitutional amendment  of  that  year,  and  is  a  direct 
violation  of  the  inhibition  of  the  Federal  Constitu- 
tion against  the  impairment  of  the  obligation  of 
contracts. 

Is  this  inhibition  against  the  repudiation  by  the 
State  of  her  engagements  of  any  efficacy  ?  The 
majority  of  the  Court  answer,  No.  I  answer,  ad- 
hering to  the  doctrines  taught  by  a  long  line  of 
illustrious  judges  preceding  me  :  "Yes,  it  is  ;"  and 
though  now  denied,  I  feel  confident  that  at  no  dis- 
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tant  day  its  power  will  be  reasserted  and  maintained. 
In  that  faith  I  dissent  from  the  judgment  of  my 
associates,  and  I  shall  continue  to  do  so  on  all  proper 
occasions,  until  the  prohibition  inserted  in  the  Con- 
stitution as  a  barrier  against  the  agrarian  and  de- 
spoiling spirit,  which  both  precedes  and  follows  a 
breach  of  public  faith,  is  restored  to  its  original 
vigor. 

The  question  whether  the  Court  will  restrain  the 
diversion  of  the  funds  in  the  hands  of  the  Treas- 
urer, a  member  of  the  Board  of  Liquidation,  is  to 
be  considered  precisely  as  though  the  new  Constitu- 
tion had  never  been  adopted.  The  inhibition  of  the 
Federal  Constitution  is  upon  the  State  and  not  merely 
upon  her  Legislature.  All  the  authority  which  her  peo- 
ple can  confer,  whether  by  constitutional  enactment 
or  legislative  provision,  is  subject  to  the  inhibition. 
Her  people  are  at  all  times  under  the  Constitution 
of  the  United  States,  subject  to  its  restrictions  as 
they  are  entitled  to  its  privileges.  They  cannot  law- 
fully insert  in  any  constitution  or  organic  law  pro- 
visions contravening  that  instrument.  They  can- 
not authorize  their  legislature  to  pass  a  bill  of  at- 
tainder, or  an  ex-post  facto  law,  or  a  law  impairing 
the  obligation  of  contracts,  nor  can  they  embody  in 
their  Constitution  clauses  amounting  to  or  operating 
as  such  enactments.  Any  such  authority  or  clauses 
would  be  treated  as  nugatory  and  futile  by  all  tri- 
bunals holding  that  the  Constitution  of  the  United 
States  is,  what  on  its  face  it  is  declared  to  be,  the 
supreme  law  of  the  land.  Therefore,  the  new  Con- 
stitution of  Louisiana  stands  before  us,  with  respect 
to  her  past  contracts,  with  no  greater  weight  than 
would  a  legislative  enactment  containing  similar 
provisions  ;  and  what  the  State  authorizes  to  be 
done  by  her  judicial  tribunals  against  her  officers, 
in  the  collection  of  the  tax  and  the  application  of 
the  moneys  raised  for  the  payment  of  the  interest 
on  the  bonds,  can  be  done  by  the  judicial  tribunals 
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of  the  Federal  Government  when  a  case  is  trans- 
ferred to  them  from  a  State  Court. 

If  the  new  Constitution  had  never  been  adopted 
there  could  be  no  question  as  to  the  power  of  the 
State  Courts  to  require  that  the  moneys  collected 
be  applied  to  che  payment  of  the  interest.  It  would 
not  only  have  been  the  duty  of  the  Board  of  Liqui- 
dation to  thus  apply  them,  but  it  would  have  been 
a  felony  to  refuse  to  do  so.  Now,  whatever  enact- 
ment, constitutional  or  legislative,  impairs  the  obli- 
gation of  the  contract  with  the  bondholders,  that  is, 
abrogates  or  lessens  the  means  of  its  enforcement, 
is  void.  Therefore,  the  new  Constitution,  as  to  that 
contract,  is  to  be  treated  as  though  it  never  existed. 
As  said  by  this  Court,  without  a  dissenting  voice, 
only  two  years  ago,  in  Wolf  vs.  New  Orleans  : 
"  Legislation  producing  this  latter  result  (impairment 
of  the  obligation  of  a  contract  by  abrogating  or  les- 
sening the  means  of  its  enforcement),  not  indirectly 
as  a  consequence  of  legitimate  measures  taken.,  as 
will  sometimes  happen,  but  directly  by  operating 
upon  those  means,  is  prohibited  by  the  Constitution, 
and  must  be  disregarded,  treated  as  though  never 
enacted,  by  all  Courts  recognizing  the  Constitution 
as  the  paramount  law  of  the  land."  (103  U. 
S.,  365.) 

And  again,  in  the  same  case  :  "The  prohibition  of 
the  Constitution  against  the  passage  of  laws  impair- 
ing the  obligation  of  contracts  applies  to  the  con- 
tracts of  the  State,  and  to  those  of  its  agents  acting 
under  its  authority,  as  well  as  to  contracts  between 
individuals.  And  that  obligation  is  impaired,  in  the 
sense  of  the  Constitution,  when  the  means  by  which 
a  contract  at  the  time  of  its  execution  could  be  en- 
forced, that  is,  by  which  the  parties  could  be 
obliged  to  perform  it,  are  rendered  less  efficacious 
by  legislation  operating  directly  upon  those  means." 
(Ibid.,  367.) 

No  reason  in  law,  therefore,  any  more  than  in 
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morals,  can  be  given  why  the  mandates  of  the  Act 
of  1874  and  the  constitutional  amendment  of  that 
year  should  not  be  carried  out.  There  is  nothing  in 
the  fact  that  the  defendants  are  officers  of  the  State. 
The  books  are  full  of  cases  where  executive  and  ad- 
ministrative officers  of  a  State  have  been  required 
by  the  judiciary  to  do  certain  acts  or  been  enjoined 
from  doing  them.  And  it  has  not  been  deemed  an 
answer  to  the  proceeding  that  the  State  was  inter- 
ested in  the  controversy. 

In  Osborn  vs.  Bank  of  the  United  States,  decided 
in  1824,  an  injunction  was  sustained  against  the 
Treasurer  and  Auditor  of  Ohio  to  prevent  the  seiz- 
ure of  moneys  belonging  to  the  bank  in  payment  of 
taxes  levied  under  "an  unconstitutional  law  of  the 
State.  It  was  urged  with  much  zeal  that  the  State 
of  Ohio,  though  not  nominally  a  defendant,  was  the 
real  party  in  interest,  and  that  the  suit  was  in  fact 
against  the  State,  which  it  was  conceded  could  not 
be  sued  directly.  But  the  Court  said,  Chief  Justice 
Marshall  delivering  the  opinion:  "If  the  State  of 
Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  denied  that  this  would  be  a  strong  case 
for  an  injunction.  The  objection  is  that  as  the  real 
party  cannot  be  brought  before  the  Court  a  suit  can- 
not be  sustained  against  the  agents  of  that  party; 
and  cases  have  been  cited  to  show  that  a  Court  of 
Chancery  will  not  make  a  decree  unless  all  those 
who  are  substantially  interested  be  made  parties  to 
the  suit.  This  is  certainly  true  where  it  is  in  the 
power  of  the  plaintiff  to  make  them  parties;  but  if 
the  person  who  is  the  real  principal,  the  person  who 
is  the  true  source  of  the  mischief,  by  whose  power 
and  for  whose  advantage  it  is  done,  be  himself  above 
the  law,  be  exempt  from  all  judicial  process,  it 
would  be  subversive  of  the  best  established  princi- 
ples to  say  that  the  laws  could  not  afford  the  same 
remedies  against  the  agent  employed  in  doing  the 
wrong  which  they  would  afford  against  him  could 
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his  principal  be  enjoined  in  the  suit."  (9  Wheat., 
738,  842.) 

These  views,  as  was  said  in  the  opinion  in  the 
Arlington  case  lately  before  us,  have  never  been 
overruled,  and  the  case  is  cited  with  approval  in 
Davis  vs.  Gray,  decided  in  18  72,  as  establish- 
ing, among  other  propositions,  that  ''Where  the 
State  is  concerned,  the  State  should  be  made  a  party, 
if  it  could  be  done.  That  it  cannot  be  done  is  a  suf- 
ficient reason  for  the  omission  to  do  it,  and  the  Court 
may  proceed  to  decree  against  the  officers  of  the 
State  in  all  respects  as  if  the  State  were  a  party  to 
the  record.  In  deciding  who  are  parties  to  the  suit, 
the  Court  will  not  look  beyond  the  record.  Making 
a  State  officer  a  party  does  not  make  the  State  a 
party,  although  her  law  may  have  prompted  his  ac- 
tion, and  the  State  may  stand  behind  him  as  the 
real  party  in  interest."  (16  Wall.,  220.) 

In  Davis  vs.  Gray  the  Governor  of  Texas  was  en- 
joined from  executing  patents  of  certain  lands,  the 
sale  of  which  her  Constitution  had  authorized,  upon 
the  supposition  that  the  title  of  a  corporation  to 
them  had  been  lost.  In  considering  the  right  of  a 
private  party  to  maintain  suit  against  the  executive 
officer  of  the  State,  inasmuch  as  a  suit  could  not  be 
brought  directly  against  the  State,  the  Court  reas- 
serted the  doctrine  announced  in  Osborn  vs.  The 
Bank  of  the  United  States. 

The  objection  suggested  was  also  considered  and 
disposed  of  in  Board  of  Liquidation  vs.  Macomb, 
a  case  against  these  very  officers,  decided  in  1875. 
There  the  board  undertook  to  liquidate  a  debt 
contracted  in  reconstructing  and  keeping  in  re- 
pair levees  on  the  Mississippi  River,  with  consoli- 
dated bonds  issued  under  the  Act  of  1874,  pursuant 
to  the  authority  of  a  subsequent  statute  of  the 
Legislature.  A  citizen  of  Delaware  holding  some  of 
the  consolidated  bonds  contended  that  the  levee  debt 
was  not  one  of  the  debts  to  fund  which  these  bonds 
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had  been  issued,  and  that  the  use  of  them  for  that 
purpose  would  defeat  one  of  the  benefits  of  the 
funding  scheme.  He  therefore  applied  to  the  Circuit 
Court  of  the  United  States  for  an  injunction  to  re- 
strain the  board  from  funding  the  levee  debt  with 
those  bonds,  and  obtained  it.  On  final  decree,  the 
injunction  was  made  perpetual,  and  this  Court 
affirmed  the  decree.  "  In  our  judgment,  therefore," 
said  this  Court  speaking  by  Mr.  Justice  Bradley, 
"  the  Court  below  was  right  in  granting  the  injunc- 
tion as  to  the  consolidated  bonds,  if  the  defendants, 
occupying  the  official  position  they  do,  are  amenable 
to  such  a  process.  On  this  branch  of  the  subject, 
the  numerous  and  well-considered  cases  heretofore 
decided  by  this  Court  leave  little  to  be  said.  The 
objections  to  proceeding  against  State  officers  by 
mandamus  or  injunction  are,  first,  that  it  is  in  effect 
proceeding  against  the  State  itself;  and,  secondly, 
that  it  interferes  with  the  official  discretion  vested 
in  the  officers.  It  is  conceded  that  neither  of  these 
things  can  be  done.  A  State,  without  its  consent, 
cannot  be  sued  by  an  individual;  and  a  Court  cannot 
substitute  its  own  discretion  for  that  of  executive 
officers  in  matters  belonging  to  the  proper  jurisdic- 
tion of  the  latter.  But  it  has  been  well  settled  that 
when  a  plain  official  duty,  requiring  no  exercise  of 
discretion,  is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  personal  injury 
by  such  refusal  may  have  a  mandamus  to  compel  its 
performance;  and  when  such  duty  is  threatened  to 
be  violated  by  some  positive  official  act,  any  person 
who  will  sustain  personal  injury  thereby,  for  which 
adequate  compensation  cannot  be  had  at  law,  may 
have  an  injunction  to  prevent  it.  In  such  cases  the 
writs  of  mandamus  and  injunction  are  somewThat 
correlative  to  each  other.  In  either  case,  if  the  offi- 
cer plead  the  authority  of  an  unconstitutional  law 
for  the  non-performance  or  violation  of  his  duty,  it 
will  not  prevent  the  issuing  of  J  a  writ.  An  uncon- 
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stitutional  law  will  be  treated  by  the  Courts  as 
null  and  void."  92  U.  S.,  541. 

Nor  is  there  any  force  in  the  objection  that  the 
funds  which  the  complainants  and  petitioners  seek 
to  reach  are  in  the  treasury  of  the  State.  They  are 
appropriated  by  the  law  of  1874,  and  by  the  consti- 
tutional amendment  of  that  year,  to  the  payment  of 
the  interest  on  the  consolidated  bonds.  The  statute 
declares  that  the  revenue '  derived  from  the  taxes 
levied  to  pay  the  interest  and  principal  of  the  bonds 
is  "set  apart  and  appropriated  to  that  purpose, 
and  no  other;"  that  "the  said  appropriation  shall 
be  a  continuing  annual  appropriation"  until  the 
bonds  are  paid  or  redeemed,  principal  and  interest; 
and  that  ''it  shall  be  deemed  a  felony  for  the  fiscal 
agent,  or  any  officer  of  the  State  or  Board  of  Liqui- 
dation to  divert  the  fund"  from  this  channel.  The 
constitutional  amendment  declares  that  no  further 
legislation  than  that  specified  therein  shall  be  req- 
uisite for  the  appropriation  of  the  proceeds  of  the 
taxes  levied. 

Nothing  more  could  be  expressed  to  render  the 
appropriation  of  the  fund  for  the  interest  and  prin- 
cipal of  the  bonds  absolutely  complete.  The  fund 
could  not  afterwards  be  diverted  to  any  other  pur- 
pose. The  ministerial  duty  alone  remained  with  the 
officer  of  the  State  having  charge  of  the  fund,  wher- 
ever it  might  be,  to  apply  it. 

There  would  seem  to  be  an  impression  that  to 
constitute  a  valid  appropriation  there  must  be  some 
segregation  of  the  amount  appropriated  from  the 
general  mass  of  money  in  the  treasury,  by  which  it 
is  placed  in  packages^  bags,  or  boxes,  separate  from 
the  rest  and  set  one  side.  But  nothing  of  the  kind 
is  done,nor  is  it  required  to  take  the  amount  approp- 
riated from  the  control  of  the  fiscal  officers  of  the 
State  for  other  purposes.  The  appropriation  is  the 
legalization  of  the  use  of  a  designated  amount  in 
the  treasury  for  a  specific  object,  and  an  inhibition 
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of  its  use  in  any  other  way.  That  is  all.  Hence- 
forth to  meet  the  appropriation,  the  fiscal  officers 
must  retain  the  designated  amount  in  the  treasury, 
hut  not  necessarily  separated  in  packages,  bags,  or 
boxes,  from  other  funds.  Their  duty  is  purely  min- 
isterial, to  hold  it  and  pay  it  when  called  for.  Were 
this  not  so.  there  could  be  no  appropriations  of 
moneys  before  their  collection,  which  it  is  the  con- 
stant practice  of  legislative  bodies  to  make,  in  view 
of  anticipated  revenue.  When  the  moneys  are  col- 
lected and  passed  into  the  treasury,  the  appropria- 
tion is  complete.  They  are,  in  the  eye  of  the  law, 
dedicated  to  a  specific  purpose,  and  the  party  in 
whose  behalf  the  appropriation  is  made  can  compel 
its  payment  by  mandamus,  as  in  the  case  of  approp- 
riations for  the  salaries  of  judges,  heads  of  depart- 
ments, and  others.  That  writ  is  the  common  and 
appropriate  remedy  to  enforce  such  payment. 

Nor  is  there  any  weight  in  the  objection  that  the 
officers  of  the  State  are  called  upon  to  enforce  the 
collection  of  the  tax.  They  are  simply  called  upon 
to  obey  the  mandates  of  the  law  and  Constitution 
of  the  State.  Both  levy  the  tax,  and  designate  its 
amount  and  the  officers  to  collect  it.  The  statute 
declares  that  the  tax  shall  be  "  a  continuing  annua 
tax  "  until  the  bonds  are  paid  or  redeemed.  The 
constitutional  amendment  declares  that  "the  tax 
required  for  the  payment  of  the  principal  and  in- 
terest of  said  bonds  shall  be  assessed  and  collected 
each  and  every  year  until  the  bonds  shall  be  paid, 
principal  and  interest,  and  the  proceeds  shall  be  paid 
by  the  Treasurer  of  the  State  to  the  holders  of  said 
bonds,  as  the  principal  and  interest  of  the  same  shall 
fall  due,  and  no  further  legislation  or  appropriation 
shall  be  requisite  for  the  said  assessment  and  collec- 
tion, and  for  such  payment  from  the  treasury." 

Here  are  provisions  for  levying,  collecting  and  ap- 
propriating, sufficient  for  these  purposes,  or  lan- 
guage is  incapable  of  expressing  them.  Whatever 
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doubts  might  be  entertained  as  to  the  authority  of 
the  Legislature  to  make  a  levy  and  an  appropriation 
to  take  effect  in  subsequent  years,  to  meet  the  inter- 
est then  accruing,  they  are  removed  by  the  consti- 
tutional amendment.  There  is  nothing  in  the  reason 
of  the  thing  why  the  levy  of  taxes  and  the  appro- 
priations for  all  purposes  should  be  made  annually. 
They  may  be  made  for  years  in  advance,  if  the  Con- 
stitution of  the  State  so  permits,  in  order  to  provide  for 
a  sinking  fund  or  to  meet  an  expenditure  for  a  work 
which  may  take  years  for  its  completion,  or  to  meet, 
as  in  this  case,  future  interest  on  its  indebtedness. 
In  some  of  the  States  the  sessions  of  the  Legislature 
are  biennial.  The  interval  between  the  sessions 
might  be  increased,  and  there  would  be  quite  as 
much  objection,  so  far  as  power  is  concerned,  to  the 
levy  of  taxes  and  the  appropriations  for  those  periods 
as  for  one  year. 

The  tax  provided  and  the  appropriation  of  its  pro- 
ceeds were  made  for  many  years  by  the  amendment 
to  the  Constitution,  which  expressed  at  the  time 
the  will  of  the  people  of  the  State.  Nothing  is  to 
be  done  by  the  Court  and  nothing  is  asked  of  it  but 
to  require  that  this  will  be  obeyed. 

There  is  another  reason  suggested  against  the 
maintenance  of  the  suits,  not,  as  appears  to  me 
very  potential,  but  which  affects  the  judgment  of 
some  able  men — that  the  obligations  of  States  are 
purely  honorary,  and  cannot,  therefore,  be  the  sub- 
ject of  judicial  cognizance.  What  is  meant  by  hon- 
orary, so  far  as  I  can  understand  it,  is  that  the  obli- 
gations may  or  may  not  be  fulfilled  as  the  States 
will;  in  other  words,  that  they  are  matters  of  con- 
venience and  not  of  duty,  to  be  performed  if  the 
caprice  of  the  hour  approve,  to  be  disregarded  if  the 
caprice  of  a  subsequent  hour  disapprove.  Or,  to 
use  other  terms  of  explanation,  as  there  is  no  mode 
of  compelling  a  State,  by  suit  directly  against  her, 
to  observe  her  obligations,  they  must  be  deemed 
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honorary;  that  is,  just  so  far  as  they  may  be  dis- 
honored without  redress  to  those  who  trusted  to  her 
good  faith,  they  are  to  be  deemed  honorary  obliga- 
tions. 

Whatever  merit  this  suggestion  may  possess,  it 
can  have  no  place  for  consideration  here.  When  a 
State  enters  into  the  markets  of  a  world  as  a  bor- 
rower she,  for  the  time,  lays  aside  her  sovereignty 
and  becomes  responsible  as  a  civil  corporation.  And 
although  suits  against  her  even  then  may  not  be  al- 
lowed, her  officers  can  be  compelled  to  do  what  she 
then  contracts  that  they  shall  do.  And  as  to  these 
consolidated  bonds,  Louisiana  has  declared  in  her 
organic  law  that  they  created  a  valid  contract  be- 
tween her  and  each  and  every  holder,  which  she 
"shall  by  no  means  and  in  no  wise  impair,"  and 
that  no  court  "  shall  enjoin  the  payment  of  the 
principal  or  interest  thereof,  or  the  levy  and  collec- 
tion of  the  tax  therefor,"  but  that  to  secure  them 
her  judicial  power  shall  be  exercised  when  neces- 
sary. These  engagements  are  not  imperfect  obliga- 
tions, mere  honorary  promises,  which  she  can  keep 
or  break  without  accountability. 

If  a  State  can  successfully  repudiate  her  solemn 
obligations,  can  obtain  the  surrender  of  a  large  por- 
tion of  the  demands  of  her  creditors  upon  pledges 
for  the  more  prompt  payment  of  the  remainder, 
and  then  set  aside  as  worthless  the  pledges  given 
with  no  possibility  of  redress  to  the  creditors,  either 
by  enforcement  of  the  pledges,  or  by  a  return  of 
the  surrendered  demands,  what  confidence  can  be 
reposed  anywhere  ?  Public  faith  will  be  the  synonym 
of  public  dishonesty;  and,  as  I  stated  on  a  former  oc- 
casion :  "If  the  Government  will  not  keep  its  faith, 
little  better  can  be  expected  from  the  citizen.  If 
contracts  are  not  observed,  no  property  will  in  the 
end  be  respected,  and  all  history  shows  that  lights 
of  persons  are  unsafe  when  property  is  insecure. 
Protection  to  one  goes  with  protection  to  the  other, 
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and  there  can  be  neither  prosperity  nor  progress 
where  this  foundation  of  all  just  government  is  un- 
settled." (Sinking  Fund  Cases,  99  U.  S.,  T67). 

On  the  argument  much  weight  was  placed  upon 
the  decision  of  the  Supreme  Court  of  Louisiana  in 
The  State  vs.  Burke,  and  Hart  vs.  Burke;  and  they 
are  cited  as  authority  to  the  point  that  no  remedy 
by  mandamus  exists  in  the  Courts  of  the  State  to 
compel  her  officers  to  carry  out  her  engagements; 
stated,  however,  in  the  opinion  as  deciding  that 
there  is  no  remedy  by  mandamus  or  injunction 
against  the  State  in  its  political  capacity,  a  proposi- 
tion which  no  one  controverts.  The  cases  were 
similar  in  their  character  and  objects  to  those  now 
under  consideration.  And  it  was  there  held,  that  the 
Courts  of  Louisiana  have  no  jurisdiction  to  enter- 
tain any  judicial  proceeding,  the  object  of  which  is 
to  enforce  the  performance  of  a  contract  or  obliga- 
tion of  the  State  against  her  will;  that  they  have  no 
authority  to  declare  that  a  provision  of  her  consti- 
tution does  not  express  her  will ;  and  that  they  can- 
not annul  a  provision  of  that  constitution  on  the 
ground  that  it  impairs  the  obligation  of  a  contract 
with  the  State,  because  such  a  contract  can  never 
become  the  subject  of  judicial  enforcement  against 
her  will.  In  these  conclusions  the  Court  gave  no 
force  to  the  constitutional  inhibition  as  against  the 
State.  It  would  seem  as  though  it  was  of  opinion, 
that,  in  all  matters  of  contract,  the  inhibition  applies 
only  to  legislative  action.  It  says  :  "We  have  been 
referred  to  authorities  to  the  effect  that  where  an 
officer  pleads  the  authority  of  an  unconstitutional 
law  as  a  justification  for  the  non-performance  or 
violation  of  his  duty,  this  will  not  prevent  the  issue 
of  the  writ.  (9  Wh.,  859;  16  Wall.,  220).  This  may 
be  so  when  the  authority  invoked  is  a  statute  under 
the  State  constitution;  but  it  is  different  when  the 
authority  is  an  article  in  the  constitution  itself." 
And  the  Court  proceeds  to  lay  down  the  doctrine 
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that  clauses  of  the  State  constitution,  though  viola- 
tive  of  the  Constitution  of  the  United  States,  ex- 
press the  will  of  the  State,  and  as  such,  must  be  re- 
spected by  her  courts.  In  thus  holding,  the  Court 
would  seem  to  have  lost  sight  of  two  provisions  of 
the  Federal  Constitution— one,  which  declares  that 
"the  Constitution  and  the  laws  of  the  United  States 

which  shall  be  made  in  pursuance  thereof 

shall  be  the  supreme  law  of  the  land;"  and  the 
other,  which  declares  that  "the  judges  in  every  State 
shall  be  bound  thereby,  anything  in  the  constitu- 
tion or  laws  of  any  State  to  the  contrary  notwith- 
standing." These  provisions,  which  govern  in 
Louisiana  as  well  as  in  other  States,  being  over- 
looked, and  the  inhibition  against  the  impairment 
of  the  obligation  of  contracts  being  limited  to  legis- 
lative action  only  on  the  part  of  the  State,  so  far  as 
concerns  her  own  contracts,  it  is  not  surprising  that 
the  Court  held  that  the  ordinance  of  repudiation  and 
shame  embodied  in  the  newr  constitution  was  to  be 
obeyed;  that  its  conflict  with  the  Federal  Constitu- 
tion was  to  be  disregarded,  and  that  what  the  State 
was  prohibited  from  doing  should  be  deemed  the 
legal  expression  of  her  will,  and  enforced  as  such. 
The  decision  rests  upon  the  theory  that  a  proceeding 
against  the  officers  of  the  State  to  compel  them  to 
do  their  duty,  is  a  suit  against  the  State;  and  that 
her  consent  to  suit  against  them  has  been  withdrawn 
by  clauses  of  the  new  Constitution.  But  if  those 
clauses  never  lawfully  became  a  part  of  the  new  con- 
stitution— because  the  State  under  the  Federal  Con- 
stitution was  incapable  of  enacting  them- — then  her 
consent  remains,  and  the  present  suits  are  simply 
attempts  to  compel  her  officers  to  do  her  lawful  bid- 
ding. The  State  cannot  speak  through  an  enact- 
ment which  contravenes  the  Federal  Constitution. 
There  can  be  no  doubt  that,  but  for  the  debt  ordi- 
nance in  the  Constitution  of  1879,  a  mandamus,  or 
other  cumpulsory  process,  could  have  been  issued  by 
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the  courts  of  Louisiana  to  compel  officers  of  the 
State  and  of  the  Board  of  Liquidation,  to  execute 
the  provisions  of  the  Act  of  1874,  and  of  the  consti- 
tutional amendment  of  that  year.  The  Code  of 
Procedure  of  the  State  declares  that  the  object  of 
the  writ  "is  to  prevent  a  denial  of  justice  or  the  con- 
sequence of  defective  police,  and  it  should,  there- 
fore, be  issued  in  all  cases  where  the  law  has  assigned 
no  relief  by  the  ordinary  means,  and  where  justice 
and  reason  require  that  some  mode  should  exist  of 
redressing  a  wrong  or  an  abuse  of  any  nature  what- 
ever" (Sec.  830);  and  that  "it  may  be  directed  to 
public  officers  to  compel  them  to  fulfill  any  of  the 
duties  attached  to  their  office,  or  which  may  be 
legally  required  of  them."  (Sec.  834).  These  pro- 
visions are  sufficiently  comprehensive  to  embrace 
the  present  cases,  and  authorize  compulsory  process 
against  the  defendants  to  enforce  the  performance 
of  the  duties  with  which  they  are  charged  under  the 
Act  and  constitutional  amendment  of  1874. 

But  independently  of  them,  the  constitutional 
amendment  of  1874,  of  itself,  invests  the  courts  of 
the  State  with  jurisdiction  to  issue  such  compulsory 
process,  by  the  clause  which  declares  that  to  secure 
the  levy,  collection  and  payment  stipulated,  "the 
judicial  power  shall  be  exercised  when  necessary," 
and  that  means  such  power  as  properly  belongs  to 
judicial  tribunals  to  enforce  the  performance  by 
public  officers  of  duties  imposed  upon  them  by  law. 

In  Marbury  vs.  Madison  (1  Cranch,  137),  the  con- 
ditions under  which  the  writ  will  be  issued  are 
stated  as  clearly  and  happily  as  anywhere  in  the  re- 
ports; and  though  the  case  is  familiar  to  all,  some 
of  the  observations  of  the  great  Chief  Justice, 
who  there  spoke  for  the  Court,  may  properly 
be  repeated.  The  relator  there,  as  is  well  known, 
had  been  appointed  a  justice  of  the  peace  for  the 
District  of  Columbia,  his  commission  was  signed  by 
the  President  and  sealed  by  the  Secretary  of  the 
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State,  but  its  delivery  to  the  relator  was  refused  by 
a  new  secretary  succeeding  to  the  one  who  had  signed 
the  commission.  The  Court  held  that  the  relator 
was  entitled  to  his  commission,  and  to  withhold  it 
was  an  act  not  warranted  by  law,  but  in  violation 
of  a  vested  right,  and  then  proceed  to  consider 
whether  the  laws  of  the  country  gave  him  a  legal 
remedy.  "  The  very  essence  of  civil  liberty,"  said 
Chief  Justice  Marshall,  "certainly  consists  in  the 
right  of  every  individual  to  claim  the  protection  of 
the  laws  whenever  he  receives  an  injury.  One  of 
the  first  duties  of  government  is  to  afford  that  pro- 
tection. In  Great  Britain  the  King  himself  is  sued 
in  the  respectful  form  of  a  petition,  and  and  he 
never  fails  to  comply  with  the  judgment  of  his  court" 
And,  again  :  "  The  Government  of  the  United  States 
has  been  emphatically  termed  a  government  of  laws 
and  not  of  men.  It  will  certainly  cease  to  deserve 
this  high  appellation  if  the  laws  furnish  no  remedy 
for  the  violation  of  a  vested  legal  right.  If  this  ob- 
loquy is  to  be  cast  on  the  jurisprudence  of  our  coun- 
try, it  must  arise  from  the  peculiar  character  of  the 
case."  He  then  shows  that  there  was  nothing  in 
the  character  of  the  case  or  the  nature  of  the  trans- 
action which  exempted  it  from  legal  investigation 
or  prevented  the  injured  party  from  having  redress; 
and,  among  other  instances,  he  referred  to  the  Act 
of  Congress  of  1794,  concerning  invalids,  as  one 
where  the  performance  of  duties  imposed  upon  the 
heads  of  departments  might  be  enforced.  "  By  the 
act  concerning  invalids,  passed  in  June,  1794,"  he 
said,  "the  Secretary  of  War  is  ordered  to  place  on 
the  pension  list  all  persons  whose  names  are  con- 
tained in  a  report  previously  made  by  him  to  Con- 
gress. If  he  should  refuse  to  do  so,  would  the 
wounded  veteran  be  without  remedy  ?  Is  it  to  be 
contended  that  when  the  law  in  precise  terms  directs 
the  performance  of  an  act,  in  which  an  individual  is 
interested,  the  law  is  incapable  of  securing  obedience 
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to  its  mandate  ?  Is  it  on  account  of  the  character  of 
the  person  against  whom  the  complaint  is  made  ? 
Is  it  to  be  contended  that  the  heads  of  departments 
are  not  amenable  to  the  laws  of  their  country  ? 
Whatever  the  practice  on  particular  occasions  may 
be,  the  theory  of  this  principle  will  certainly  never 
be  maintained.  No  act  of  the  Legislature  confers 
so  extraordinary  a  privilege,  nor  can  it  derive  coun- 
tenance from  the  doctrines  of  the  common  law." 
And,  again:  "  If  one  of  the  heads  of  departments 
commits  any  illegal  act,  under  color  of  his  office,  by 
which  an  individual  sustains  an  injury,  it  cannot  be 
pretended  that  his  office  alone  exempts  him  from 
being  sued  in  the  ordinary  mode  of  proceeding,  and 
being  compelled  to  obey  the  judgment  of  the  law. 
How,  then,  can  his  office  exempt  him  from  this  par- 
ticular mode  of  deciding  on  the  legality  of  his  con- 
duct, if  the  case  be  such  a  case  as  would,  were  any 
other  individual  the  party  complained  of,  authorize 
the  process  ?  It  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing 
to  be  done,  that  the  propriety  or  impropriety  of  issu- 
ing a  mandamus  is  to  be  determined." 

If  the  act  be  one  which  involves  discretion  the 
officer  only  conforms  to  the  law  in  exercising  that 
discretion.  If  it  be  one  which  calls  for  the  consider- 
ation of  evidence  and  the  exercise  of  judgment  he 
must  be  left  free  to  act  upon  his  own  conclusions. 
If,  however,  the  act  does  not  rest  in  his  discretion; 
if  it  does  not  call  for  the  exercise  of  judgment,  but 
is  a  specific  duty,  imposed  by  the  law,  ministerial  in 
its  character,  such  as  the  delivery  of  a  commission, 
the  issue  of  a  patent,  the  drawing  of  a  warrant,  or 
the  payment  of  moneys  appropriated  (the  subject  to 
which  the  appropriation  is  made  not  calling  for  the 
exercise  of  judgment  in  its  selection),  and  individ- 
uals have  a  direct  pecuniary  interest  in  the  perform- 
ance of  that  duty,  the  officer  is  as  much  subject  to 
the  compulsory  process  of  the  judicial  tribunals  as 
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a  private  citizen.  If  it  were  not  so  our  Government 
would  cease  to  be  a  government  of  laws,  and  the  ob- 
loquy to  which  Marshall  refers  would  be  cast  on 
the  jurisprudence  of  the  country. 

It  is  not,  then,  the  office  of  the  defendants  which 
can  preclude  an  inquiry  into  the  propriety  of  calling 
upon  the  Courts  to  enforce  the  performance  of  duties 
imposed  by  law  upon  them.  The  propriety  of  issu- 
ing the  writ  must  be  determined  by  the  nature  of  the 
act  to  be  done;  whether  it  is  one  which  they,  under 
the  law,  are  required  to  do. 

No  interference  is  sought  with  the  general  finan- 
cial affairs  of  the  State.  These  she  may  manage  as 
she  chooses.  What  is  sought  is  an  injunction  to 
prevent  her  officers,  from  diverting  to  other  purposes 
funds  collected  for  the  payment  of  her  creditors,  and 
a  direction  to  them  to  proceed  and  carry  out  her 
command  as  to  the  collection  hereafter  of  the  specific 
tax  levied  by  herself,  and  the  disbursement  of  its 
proceeds.  The  fact  that  she  subsequently  made  an 
unconstitutional  attempt  to  rescind  that  command 
cannot  affect  its  character  or  efficacy. 

In  Woodruff  vs.  Trapnall  (10  How.,  190),  decided 
in  1850,  this  Court  enforced  a  contract  of  the  State 
of  Arkansas  in  a  proceeding  by  mandamus  against 
one  of  her  officers,  compelling  him  to  receive  certain 
bills  in  satisfaction  of  a  judgment  recovered  by  the 
State,  in  the  face  of  a  subsequent  statute  prohibiting 
their  receipt. 

In  Hartman  vs.  Greenhow  (102  U.  S.,672),  decided 
only  two  years  since,  this  Court,  with  but  a  single 
dissenting  voice,  enforced  a  contract  of  the  State 
of  Virginia  in  a  proceeding  by  mandamus  against 
one  of  her  officers,  compelling  him  to  receive  coupons 
of  certain  bonds  for  taxes,  pursuant  to  the  law  un- 
der which  the  bonds  were  issued,  although  a  subse- 
quent law  of  the  State  had  forbidden  their  receipt. 
And  the  Supreme  Court  of  Appeals  of  Virginia  has, 
in  similar  cases,  after  mature  consideration,  asserted 
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a  like  authority  over  officers  of  the  State,  never  ap- 
parently imagining  that  the  sovereignty  of  the  Com- 
monwealth was  at  all  assailed  by  judicial  process 
compelling  them  to  do  their  duty.  The  Common- 
wealth has  required  no  reminder  from  a  federal  tri- 
bunal to  awaken  her  attention  to  the  invasion  of  any 
of  her  rights  of  sovereignty. 

A  number  of  other  cases  in  this  Court  and  in  the 
Circuit  Courts  might  be  cited  to  the  same  purport; 
and  if  the  law  respecting  contracts  with  States,  and 
rights  of  property  acquired  from  States,  is  not  to  be 
subject  to  continual  change,  that  law  should  remain 
undisturbed,  having  been  recognized  as  sound  for 
more  than  a  third  of  a  century.  The  doctrine  of 
stare  decisis  is  deemed  of  great  importance  on  ques- 
tions affecting  private  rights.  Much  more  ought  it 
to  be  respected  and  resolutely  adhered  to  in  deter- 
minations touching  the  limits  of  the  powers  of 
the  Federal  and  State  governments  and  the 
authority  of  each  over  the  contracts  of  States  with 
individuals. 

Nor  can  I  perceive  in  what  way  the  law,  as  thus 
pronounced,  encroaches  here  upon  any  of  the  powers 
of  the  State.  It  is  undoubtedly  a  matter  of  great 
importance,  indeed,  of  absolute  necessity  to  wise 
government  in  this  country,  that  there  should  be  no 
interference  with  the  rights  of  the  States  in  the  man- 
agement of  their  local  affairs,  including  in  these  the 
collection  and  disbursement  of  their  revenues.  But 
if  a  State  contracts  to  do  certain  things,  and  in  order 
that  they  may  be  performed  subjects  her  officers  to 
the  control  of  the  Courts,  and  makes]  their  refusal 
to  carry  out  her  pledges  a  felony,  it  cannot  be  justly 
contended  that  her  reserved  rights  are  at  all  invaded 
if  her  officers  are  judicially  commanded  to  do  what 
she  says  they  shall  do.  No  doctrine  is  here  asserted 
in  conflict  with  the  exercise  of  any  rightful  authority 
of  the  State.  All  that  is  claimed  is  simply  a  right 
to  compel  her  officers  to  obey  her  own  enactments, 
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such  as  were  constitutionally  passed,  and  thus  be- 
came laws,  and  to  disregard  such  as  she  had  no  power 
to  pass.  If  the  State  is  above  the  Constitution  of 
the  United  States;  if  the  protection  of  that  instru- 
ment does  not  extend  to  her  engagements  with  in- 
dividuals; if  her  power  is  as  absolute  as  that  of  the 
Parliament  of  England;  if  the  theory  of  the  Federal 
Constitution,  that  it  binds  States  as  well  as  individ- 
ual, is  unsound;  if  it  is  not,  as  it  delares  itself  to  be, 
the  supreme  law  of  the  land;  then  my  position  falls; 
but  otherwise  there  is  no  answer  to  it — at  least  none 
that  I  have  been  able  to  see. 


Mr.  Justice  HARLAN  dissenting. 

Having  a  deep  conviction  that  the  grounds  upon 
which  the  Court  rests  its  conclusions  are  in  conflict 
with  the  spirit  and  tenor  of  our  former  decisions, 
subversive  of  long-established  doctrines,  and  dan- 
gerous to  the  national  supremacy  a.o  defined  and 
limited  by  the  constitution,  I  deem  it  my  duty  to 
dissent  from  its  opinion  and  judgment. 

That  the  bonds  and  coupons  issued  by  Louisiana, 
in  pursuance  of  the  statute  and  constitutional 
amendment  of  1874,  are  contracts  within  the  mean- 
ing of  that  clause  of  the  Federal  Constitution,  which 
declares  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts;  that  the  provisions  in  its 
new  constitution,  known  as  the  Debt  Ordinance  of 
1879,  were  intended  to  impair,  and,  if  enforced,  do 
impair,  the  obligations  of  those  contracts;  and  that 
such  ordinance  is  therefore  a  nullity  as  against  bond- 
holders who  do  not  accept  its  terms,  are  propositions 
so  manifestly  correct  as  not  to  require  argument  in 
their  support.  Indeed,  I  understand  the  Ccurt,  sub- 
stantially, to  concede  them  to  be  sound.  As  the  Con- 
stitution of  the  United  States  is  the  supreme  law  of 
the  land,  "anything  in  the  constitution  or  laws  of, 
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any  State  to  the  contrary  notwithstanding,"  I  had 
supposed  that  all  State  action,  whether  by  legislative 
provision  or  constitutional  enactment,  must  be  dis- 
regarded when  in  conflict  with  that  law.  Yet  this 
Court  holds  that  it  cannot  enforce  or  restrain  the  agents 
of  a  State  from  destroying  the  obligations  of  her 
contracts  with  citizens,  upon  the  ground,  mainly, 
that  such  relief  will  require  them,  in  the  discharge 
of  their  official  duties,  to  disobey  the  orders  of  what 
is  denominated  the  supreme  political  power  of  that 
State.  The  Court,  it  seems  to  rue,  in  effect,  ad- 
judges that  the  defendants  cannot  be  coerced  by  the 
Courts  of  the  Union  into  antagonism  with  nullifying 
enactments  of  their  State,  although  such  coercion, 
if  employed,  would  only  be  for  the  purpose  of  en- 
forcing the  rightful  authority  of  the  Constitution. 
It  appears  upon  th^  very  face  of  these  proceedings, 
and  is  not  to  be  disguised,  that  those  officers  refuse 
to  perform  purelv  ministerial  duties  solely  because 
the  will  of  the  State  is,  with  them,  paramount,  and 
to  be  obeyed  although  thereby  they  destroy  rights 
guaranteed  by  the  supreme  law  of  the  land. 

To  state  the  proposition  in  another  form :  Here  are 
contract  rights  which,  but  for  the  nullifying  provi- 
sions in  the  new  constitution  of  Louisiana,  the 
Courts  (as  I  will  presently  show)  would  unquestion- 
ably protect  by  the  process  of  injunction,  and  also 
by  mandamus  against  the  officers  of  the  State  com- 
pelling them  to  discharge  plain  official  duties,  re- 
quiring in  their  performance  no  exercise  of  discre- 
tion. Now,  however,  it  is  determined — if  I  do  not 
misapprehend  the  decision — that  the  judicial  arm  of 
the  nation  is  hopelessly  paralyzed  in  the  presence  of 
an  ordinance,  destructive  of  those  rights,  and  passed 
in  admitted  violation  of  the  Constitution  of  the 
United  States.  A  State — which  "cannot  be  viewed 
as  a  single,  unconnected,  sovereign  power,"  but  is  a 
member  of  the  Union  under  a  Constitution  the  su- 
premacy of  which  all  must  acknowledge— assumes  to 
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release  its  officers  from  the  duty  of  obeying  import- 
ant provisions  of  that  Constitution;  and  this  Court, 
it  would  seem,  holds  that  it  has  no  power,  as  against 
such  hostile  action  of  the  State,  and  in  cases  like 
these,  to  require  those  officers  to  respect  private 
rights  guaranteed  by  such  provisions. 

1.  What  are  the  terms  of  the  admitted  contract 
between  Louisiana  and  the  holders  of  the  consoli- 
dated bonds? 

By  the  statute  of  1874  a  fixed  annual  tax  is  levied 
for  the  purpose  of  paying  the  principal  and  interest  of 
the  bonds  authorized  to  be  issued;  the  revenue  there- 
from is  thereby  "set  apart  and  appropriated  to  that 
purpose  and  no  other;"  it  is  made  a  felony  for  any 
officer  to  divert  it  from  that  purpose;  the  interest  tax 
is  declared  to  be  a  continuing  annual  tax  until  the 
bonds,  principal  and  interest,  are  paid  and  redeemed ; 
the  appropriation  is  made  a  continuing  annual  one  dur- 
ing the  same  period;  and  the  levy  and  approbation,  it 
is  declared,  shall  authorize  and  make  it  the  duty  of 
the  auditor  and  treasurer,  and  the  board  of  liquida- 
tion, respectively,  to  annually  collect  the  tax,  pay 
the  interest,  and  redeem  the  bonds,  until  they  are 
fully  discharged. 

Each  provision  of  the  act  is  declared  to  be  a  con- 
tract between  the  State  and  each  holder  of  bonds; 
it  is  made  a  misdemeanor  for  any  judge,  tax- 
collector,  or  other  officer  to  obstruct  the  execution  of 
any  part  of  it,  or  to  fail  to  perform  his  official  duty; 
tax-collectors  are  inhibited  from  paying  over 
moneys  so  collected  to  any  other  person  than  the 
State  treasurer;  and  it  is  provided  that  no  Court  or 
judge  of  the  State  shall  have  power  to  enjoin  the 
payment  of  principal  or  interest  of  the  bonds  or  the 
collection  of  the  special  tax  therefor. 

These  provisions  were  embodied  in  the  constitu- 
tion of  Louisiana,  by  an  amendment  adopted  in 
1874;  and  with  a  view  of  faciliating  the  sale  of  the 
bonds,  provided  for  in  the  act  of  that  year,  it  declares 
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that  such  issue  creates  "a  valid  contract  between 
the  State  and  each  and  every  holder  of  said  bonds, 
which  the  State  shall  by  no  means  and  in  no  wise 
impair;"  that  uno  Court  shall  enjoin  the  payment 
of  the  principal  or  interest  thereof  or  the  levy  and 
the  collection  of  the  taxes  therefor;"  that  "to  secure 
such  levy,  collection  and  payment,  the  judicial 
power  shall  be  exercised  when  necessary;"  that  the 
tax  required  for  the  payment  of  the  principal  and 
interest  of  such  bonds  "  shall  be  assessed  and  col- 
lected each  and  every  year  until  the  bonds  shall  be 
paid,  principal  and  interest,  and  the  proceeds  paid 
by  the  treasurer  of  the  State  to  the  holders  of  said 
bonds,  as  the  principal  and  interest  of  the  same 
shall  fall  due;"  and  lastly,  ''that  no  further  legisla- 
tion or  appropriation  shall  be  requisite  for  the  said 
assessment  and  collection,  and  for  such  payment 
from  the  treasury." 

With  the  statutory  and  constitutional  provisions  in 
force,  the  State  issued  bonds  to  the  amount  of  about 
$12,000,000,  and  taxes  were  assessed,  collected,  and 
paid  over  to'  the  State  treasurer  solely  for  the  pur- 
pose of  meeting  their  interest.  Of  the  amount  col- 
lected to  pay  coupons  maturing  January  1,  1880, 
about  $300,000  are  in  the  State  treasury.  The 
State  officers  refuse  to  apply  the  money  for  that 
purpose  or  to  take  any  steps  toward  further  collec- 
tion, as  enjoined  by  the  statute  and  constitution 
of  1874. 

2.  What  has  the  State  done  that  impairs  the  obli- 
gation of  her  contracts? 

By  her  Debt  Ordinance  the  coupons  falling  due 
the  1st  of  January,  1880,  are  "remitted"  without 
the  consent  of  creditors,  and  the  interest  tax 
already  collected  is  therein  directed  to  be  used  ex- 
clusively for  the  payment  of  the  expenses  of  the 
State  government.  Unless  the  holders  of  consoli- 
dated bonds  are  paid  out  of  this  money,  raised  for 
their  benefit  exclusively,  and  unless  future  collec- 


4:7 

tions  are  made  as  required  by  the  contract,  they 
will  be  wholly  without  remedy,  aad  their  bonds  will 
cease  to  have  any  value.  Plainly  that  ordinance  is 
a  breach  of  the  plighted  faith  of  the  State.  The 
financial  world,  as  we  have  seen,  was  assured  by 
legislative  provision  and  constitutional  enactment 
that  what  the  State  officers  now  propose  to  do 
should  never  be  done;  that  those  who  took  these 
bonds  might  rely  upon  a  fixed  annual  levy  to  meet 
the  principal  and  interest;  that  all  money  thereby 
raised  should  be  applied  exclusively  to  that  purpose; 
and  that  not  only  the  officers  of  the  State  should 
assess,  collect,  and  pay  as  the  contract  stipulates, 
but  that  the  power  of  the  ]udiciary  should  be  exer- 
cised, whenever  necessary,  to  enforce  its  obligations. 
These  laws,  in  their  substantial  provisions,  are  as 
binding  on  the  State,  and  are  as  much  a  part  of  the 
contract  as  if  those  provisions  had  been  set  forth  in 
its  stipulations.  McCracken  vs.  Hay  ward,  2  How., 
613;  Bronson  vs.  Kinsey,  1  lb.,  31 1 ;  Walker  vs.  White- 
head,  16  Wall.,  317;  Planters'  Bank  vs.  Sharp,  6 
How.,  327;  Edwards  vs.  Kearzey,  96  U.  S.,  607: 
Louisiana  vs.  New  Orleans,  102  Jb.,  206. 

It  cannot  be  said  that  the  State  has  any  more 
right  by  law  to  impair  the  obligation  of  its  contracts 
than  it  has,  by  law,  to  impair  the  obligation  of  con- 
tracts between  individuals.  It  has  long  been  the 
settled  doctrine  of  this  Court  that  contracts  with 
States  are  as  fully  protected  by  the  Constitution 
against  impairment  by  State  law  as  contracts  be- 
tween individuals.  Providence  Bank  vs.  Billings, 
±Pet.,  514;  Green  vs.  Biddle,  8  Wheat.,  1;  Wood- 
ruff vs.  Trapnall,  10  How.,  190;  Wolff  vs  New 
Orleans,  103  U.  S.,  358. 

3.  If  the  Debt  Ordinance  of  Louisiana  is  in  viola- 
tion of  the  Constitution  of  the  United  States,  and, 
therefore,  a  nullity  as  against  the  holders  of  consoli- 
dated bonds — if  the  latter  are  entitled  by  the  terms 
of  their  contract  to  be  paid  out  of  the  moneys  col- 
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lected  for  their  benefit  and  to  have  further  collec- 
tions made— is  there  any  mode,  known  to  the  law, 
by  which  their  rights  can  be  protected?  My  breth- 
ren of  the  majority  answer  this  question  in  the 
negative  when  they  adjudge  that  no  relief  what- 
ever can  be  given  in  either  of  these  suits.  One  is  a 
suit  in  equity  commenced  in  the  Circuit  Court  of  the 
United  States  by  holders  of  consolidated  bonds  to 
pi-event,  by  injunction,  officers  of  the  State  from 
using  the  proceeds  of  taxes  already  raised  under  the 
Statute  and  Constitution  of  1874,  for  any  purpose 
other  than  that  for  which  they  were  collected  and 
paid  to  the  State  treasurer.  In  the  other  suit,  the 
plaintiffs,  holders  of  consolidated  bonds,  and  citizens 
of  New  York,  ask  a  mandamus  against  the  State 
officers  compelling  the  application  of  the  moneys  so 
collected  to  the  payment  of  their  coupons,  and  also 
the  collection  of  taxes  to  meet  future  interest  as 
it  becomes  due. 

Some  comment  is  made  upon  the  extended  nature 
of  the  relief  'asked  by  plaintiffs.  It  is  sufficient  to 
remark  that  the  Court  is  never  bound  to  give  relief 
to  the  full  extent  demanded;  and  all  relief  is  not  to 
be  denied  because  more  is  asked  than  the  Court  will 
grant  under  any  circumstances,  or  in  the  particular 
case.  And  there  is  no  ground,  I  submit,  for  the 
suggestion  that  granting  relief  would  require  the 
administration,  by  the  Court,  of  the  general  finances 
of  the  State.  What  should  be  done,  if  properly  it 
may  be,  is,  by  necessary  orders,  to  prevent  the  of- 
ficers of  the  State  from  depriving  creditors  of 
moneys  which  by  express  contract  have  been  set 
apart  and  appropriated  exclusively  to  the  payment 
of  their  claims.  There  is  no  obstacle  to  the  pay- 
ment out  of  that  fund,  except  the  prohibition  in  the 
void  Debt  Ordinance  of  1879.  It  is  admitted  that  it 
can  be  easily  ascertained  from  the  accounts  how 
much  of  the  money  in  the  treasury  is  applicable  to 
this  class  of  debts.  Indeed,  it  appears  from  the 
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opinion  in  Newman  vs.  Burke,  hereafter  referred  to, 
that  the  treasurer  and  fiscal  agent  of  Louisiana  held 
within  their  control,  when  these  suits  were  com- 
menced, all  the  moneys  raised  under  the  statute  and 
constitution  of  1874  to  meet  the  interest  falling  due 
January  1,  1880.  They  have,  in  their  hands,  more 
than  enough  to  pay  the  coupons  of  January  1,  1880, 
held  by  the  parties  now  before  the  court.  Further 
—a  fact  most  significant  in  view  of  the  suggestion 
that  these  moneys  are  mingled  with  other  moneys 
in  the  State  treasury — the  interest 'fund  created  to 
pay  coupons  maturing  January  1st,  1880,  were,  by 
an  act  of  the  General  Assembly  of  Louisiana,  ap- 
proved January  4,  1882,  directed  to  be  invested  in 
United  States  bonds.  Acts  La.  1881,  p.  50.  And 
it  is  not  pretended  that  payment  from  that  fund 
will  produce  the  slightest  confusion  in  the  treas- 
urer's accounts,  or  involve  the  use  of  moneys  raised 
for  other  and  distinct  purposes.  If  any  confusion 
ensues  from  such  an  application  of  these  moneys,  it 
would  be  only  of  that  kind  which^arises  when  the 
law  prevents  a  repudiating  debtor  from  misappro- 
priating funds,  in  his  hands,  that  have  been  dedi- 
cated to  a  specific  purpose. 

It  is  apparently  urged,  as  an  obstacle  in  the  wray 
of  relief,  that  plaintiffs  do  not  seek  to  have  the 
proceeds  of  these  taxes  applied  specially  to  the  pay- 
ment of  their  claims,  but  ask  such  orders  as  will 
enable  all  holders  of  consolidated  bonds  to  partici- 
pate in  the  distribution  of  the  moneys  raised  under 
the  statute  and  constitution  of  1874.  Had  the  ap- 
plication for  mandamus  sought  the  application  of 
the  moneys  solely  to  pay  the  coupons  held  by  the 
plaintiffs,  it  might,  perhaps,  have  been  urged  as 
ground  for  its  refusal,  that  each  bondholder  had  an 
interest  in  the  fund  so  created.  Boyer  vs.  State 
Treas.,  32  La.  An.,  177.  If  the  relief  asked  cannot 
be  given  for  the  benefit  of  all  holders  of  consolidated 
bonds,  there  would  seem  to  be  no  difficulty  in  re- 
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stricting  payments  to  such  as  are  actually  before 
the  court  in  person  or  by  representation.  It  is, 
however,  proper  to  say  that  notwithstanding  the 
criticisms  made  by  the  court  upon  the  nature  and 
extent  of  the  relief  asked,  I  do  not  feel  authorized 
to  infer  from  its  opinion  that  relief  would  be  given 
to  the  parties  before  it,  had  they  asked  payment 
only  of  their  coupons.  The  opinion  seems  to  pro- 
ceed upon  the  broad  ground  that,  as  Louisiana  is 
not  directly  suable  in  its  corporate  capacity,  the 
courts  of  the  Union  cannot  reach  its  agents  em- 
ployed, under  its  orders,  in  the  work  of  destroying 
the  contract  rights  of  plaintiffs. 

4.  Are  these  suits  forbidden  by  the  llth  amend- 
ment of  the  Federal  Constitution  which  declares  that 
the  judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  State?  I  understand 
the  court,  in  effect,  if  not  in  terms,  to  hold  that* 
they  cannot  be  maintained  without  violating  that 
amendment. 

The  first  authority  cited  in  support  of  that  view 
is  The  Queen  vs.  The  Lords  Commissioners  of  the 
Treasury,  L.  E.,  7  Q.  B.,  387.  It  appears  that  by 
an  act  of  Parliament  a  round  sum  was  appropriated 
to  the  Crown  to  be  used  in  paying  costs  incurred  in 
prosecutions  at  assizes  and  quarter  sessions  in  Eng- 
land, formerly  paid  out  of  county  rates.  Bills  of 
costs  having  been  passed  by  local  officers,  certain 
items  were  disallowed  and  others  reduced  by  the 
Lords  of  the  Treasury.  Subsequently  a  rule  went 
against  the  latter  to  show  cause  why  a  writ  of  man- 
damus should  not  issue  compelling  them  to  pay 
these  bills  out  of  the  funds  appropriated  to  the 
Crown  for  such  purposes.  The  judges,  although  of 
opinion  that  the  defendants  should  be  governed  by 
the  taxation  of  the  local  officers,  declined  to  grant 
the  writ.  The  question,  said  Cockburn,  C.  J.,  was 
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''whether  the  Lords  Commissioners  of  the  Treasury, 
when  this  money  got  into  their  hands,  are  bound  to 
apply  it  as  servants  of  the  Crown,  or  as  the  servants 
of  the  Parliament  who  voted  the  money."  Said 
Blackburn,  J. :  "  The  question  remains  whether 
there  is  any  statutable  obligation  cast  upon  the 
Lords  of  the  Treasury  to  do  what  we  are  asked  to 
compel  them  to  do  by  mandamus,  namely,  to  issue 
a  minute  to  pay  that  money;  because  it  seems  to 
me  clear  that  we  have  a  right  to  grant  a  mandamus 
if  there  is  such  a  statutory  obligation,  particulary 
when  the  application  is  made  on  behalf  of  persons 
who  have  a  direct  interest  in  the  matter,  &c."  Sim- 
ilar declarations  were  made  by  the  other  judges. 
They  all  concurred  in  denying  the  writ  upon  the 
ground  that  the  money  was  voted,  not  to  named 
officers  to  be  by  them  applied  to  a  designated  pur- 
pose, but  as  "  a  supply  to  the  Crown;"  that  the 
officers  who  distributed  it  for  the  purpose  named 
acted  as  servants  of  the  Crown,  not  as  servants  of 
Parliament;  that  a  suit,  against  those  officers,  was, 
therefore,  one  against  the  Sovereign,  whom,  said 
Chief  Justice  Cockburn,  the  Court  of  Queen's  Bench 
had  no  power,  even  in  appearance,  to  command. 

It  seems  to  me  that  case  furnishes  no  support  for 
the  suggestion  that  these  are  suits  against  the  State, 
simply  because  they  are  brought  against  its  officers. 
It  does  not  conflict  with  the  proposition  that  the 
State  Treasurer  can  be  compelled  to  apply  the  pro- 
ceeds of  these  taxes  as  stipulated  in  the  statute  and 
constitution  of  1874,  which  were  his  sole  author- 
ity to  receive  them.  Here  there  is  a  statutable  ob- 
ligation upon  him  to  pay  the  coupons  as  they 
matured.  And  to  that  is  added  the  obligation  im- 
posed by  that  constitution,  which,  in  terms,  declares 
that  the  proceeds  of  taxes  collected  under  the  act 
of  that  year  ' '  shall  be  paid  by  the  Treasurer  of  the 
State  to  the  holders  of  said  bonds,  as  the  principal 
and  interest  of  the  same  shall  fall  due,"  without  fur- 
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ther  legislative  authority.  These  obligations  remain 
upon  that  officer,  unless  it  be  that  the  Debt  Ordi- 
nance, although  unconstitutional  and  void,  has  dis- 
charged them.  Had  Parliament,  instead  of  the  act 
involved  in  the  case  cited,  passed  one  directly  im- 
posing upon  the  defendants  the  duty  of  paying  out 
of  moneys  appropriated  for  that  purpose  a  certain 
class  of  claims,  it  is  manifest  that  the  Court  of 
Queen's  Bench  would  have  compelled  them,  by 
mandamus  or  other  process,  to  perform  that  duty. 
In  the  case  supposed  there  would  have  been  a  stat- 
utable  obligation  which  the  Court  would  not  have 
permitted  the  defendants  to  evade  on  the  pretext 
that  they  were  officers  under  the  Crown. 

This  distinction  is  well  illustrated  in  Greenville- 
Murray  vs.  Earl  of  Clarendon,  L.  R.,  9  Eg.,  20. 
'There  the  plaintiff  sought  a  decree  for  the  value  of 
certain  services  alleged  to  have  been  rendered  by 
him  in  the  diplomatic  service.  He  claimed  that  he 
was  entitled  to  be  paid  out  of  certain  money  voted 
by  Parliament  to  the  Foreign  Office.  Lord  Romilly, 
M.  R.,  said:  "It  [the  money  so  voted],  is  not  paid 
In  trust  for  any  particular  person.  The  case  that 
was  cited  was  to  this  effect:  that  if  Parliament  votes 
a  sum  of  £1,000  to  John  Smith,  and  the  treasury 
devote  in  their  books  the  payment  of  that  sum  to 
other  purposes,  then  a  mandamus  will  lie  to  the 
treasury  in  order  to  pay  that  £1,000  to  John  Smith. 
But  there  is  nothing  of  the  sort  here.  Parliament 
has  merely  voted  certain  sums  to  Her  Majesty,  and 
of  these  sums  £600,000  are  to  be  applied  to  the 
Foreign  Office.  The  distribution  of  that  amount  is 
left  to  the  officers  of  the  Foreign  Office  to  apply  in 
such  a  manner  as  is  most  subservient  to  Her  Ma- 
jesty's service  and  to  the  due  support  of  the  Foreign 
Office,  and  there  is  nothing  whatever  to  connect  the 
plaintiff  with  a  penny  of  this  money  in  any  aspect. 
It  is  impossible  for  me,  therefore,  in  that  state 
of  things,  to  say  that  there  is  any  trust  for  him." 
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There  is  another  consideration  which  strengthens 
this  position,  that  is,  the  supremacy  of  the  Consti- 
tution of  the  United  States  over  State  constitutions 
and  State  laws.  To  the  duty  imposed  by  the  statute 
and  constitution  of  1874  upon  its  officers,  there  is 
superadded  the  duty  imposed  by  the  supreme  law 
of  the  land  not  to  regard  as  binding  any  State  en- 
actment which  impairs  the  obligation  of  contracts. 

If  the  case  cited  from  the  Queen's  Bench  were 
susceptible  of  a  different  construction  it  should  not 
have  controlling  influence.  Here  no  such  relations 
exist  between  the  executive  and  judicial  depart- 
ments as  exist  in  England  between  the  Crown  and 
the  Courts.  This  was  shown  in  the  elaborate  opin- 
ion of  Mr.  Justice  Miller,  speaking  for  the  Court  in 
the  Arlington  case.  That  was  ejectment  to  recover 
real  estate,  in  the  actual  possession  of  officers  who 
claimed  it,  not  in  any  personal  right,  but  for  the 
United  States— property  used  and  occupied  as  a 
cemetery  for  the  dead  soldiers  of  the  Union.  It  was 
contended  that  a  suit  against  officers  of  the  United 
States,  having  for  its  object  to  disturb  their  posses- 
sion, was  a  suit  against  the  Government.  In  sup- 
port of  that  position  numerous  cases  were  cited  from 
the  English  Courts  which  held  that  a  suit  could  not 
be  maintained  against  officers  of  the  Crown.  But 
we  held  that  upon  such  a  question  but  little  weight 
should  be  given  to  those  adjudications;  that  there  is 
a  vast  difference  in  the  essential  character  of  the 
two  Governments  in  reference  to  the  source  and 
depositaries  of  power;  that  while  in  England  the 
Crown,  the  fountain  of  honor,  cannot  be  disturbed 
in  its  possession  of  property  by  process  directed 
against  its  officers  or  agents,  "under  our  system  the 
people,  who  are  there  subjects,  are  sovereign;"  that 
''their  rights,  whether  collective  or  individual,  are 
not  bound  to  give  way  to  a  sentiment  of  loyalty  to 
the  person  of  the  monarch;"  that  "the  citizen  here 
knows  no  person,  however  near  to  those  in  power, 
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or  however  powerful  in  himself,  to  whom  he  need 
yield  the  rights  which  the  law  secures  to  him  when 
it  is  well  administered;"  that,  "when  he,  in  one  of 
the  Courts  of  competent  jurisdiction,  has  established 
his  right  of  property,  there  is  no  reason  why  defer- 
ence to  any  person,  natural  or  artificial,  not  even  the 
United  States,  should  prevent  him  from  using  the 
means  which  the  law  gives  him  for  the  protection 
and  enforcement  of  that  right."  Said  the  Court  fur- 
ther, in  that  case:  "No  man  in  this  country  is  so 
high  that  he  is  above  the  law.  No  officer  of  the  law 
may  set  that  law  at  defiance  with  impunity.  All 
the  officers  of  the  Government,  from  the  highest  to 
the  lowest,  are  creatures  of  the  law  and  are  bound 
to  obey  it.  It  is  the  only  supreme  power  in  our 
system  of  government,  and  every  man  who,  by  ac- 
cepting office,  participates  in  its  functions  is  only  the 
more  strongly  bound  to  submit  to  that  supremacy, 
and  to  observe  the  limitations  which  it  imposes  upon 
the  exercise  of  the  authority  which  it  gives." 

In  that  case  the  Court  reaffirms  the  doctrines  of 
Osborn  vs.  Bank  U.  S.,  9  Wheat.,  738.  The  latter 
was  a  suit  to  recover  moneys  which  officers  of  the 
State  of  Ohio,  in  conformity  with  its  statutes,  had 
illegally  taken  from  a  bank  of  the  United  States. 
The  suit  being  against  the  officers  of  the  State,  the 
objection  was  taken  that  it  could  not  be  sustained 
without  the  State  itself  being  a  party;  that  the  State 
could  not  be  sued;  consequently,  it  was  argued,  the 
relief  prayed — the  restoration  of  the  money — could 
not  be  granted.  But  to  that  objection  the  Court, 
speaking  by  Chief  Justice  Marshall— and  this  lan- 
guage is  quoted  approvingly  in  the  Arlington  case- 
said: 

"  If  the  State  of  Ohio  could  have  been  made  a 
party  defendant,  it  can  scarcely  be  denied  that  this 
would  be  a  strong  case  for  an  injunction.  The  ob- 
jection is  that  as  the  real  party  cannot  be  brought 
before  the  Court,  a  suit  cannot  be  sustained  against 
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the  agents  of  that  party;  and  cases  have  been  cited 
to  show  that  a  Court  of  Chancery  will  not  make  a 
decree  unless  all  those  who  are  substantially  inter- 
ested be  made  parties  to  the  suit.  This  is  certainly 
true  where  it  is  in  the  power  of  the  plaintiff  to  make 
them  parties,  but  if  the  person  who  is  the  real  plain- 
tiff, the  person  who  is  the  true  source  of  the  mis- 
chief, by  whose  power  and  for  whose  advantage  it 
is  done,  be  himself  above  the  law,  be  exempt  from 
all  judicial  process,  it  would  be  subversive  of  the 
best -established  principles  to  say  that  the  laws 
could  not  afford  the  same  remedies  against  the 
agent  employed  in  doing  the  wrong  which  they 
would  afford  against  him  could  his  principal  be 
joined  in  the  suit." 

The  decision  in  that  case  has  not  been  heretofore 
questioned  in  this  Court.  It  seems  to  establish,  upon 
grounds  which  cannot  well  be  shaken,  that  a  suit 
against  State  officers,  to  prevent  a  threatened  wrong 
to  the  injury  of  the  citizen  is  not  necessarily  a  suit 
against  the -State  within  the  meaning  of  the  llth 
amendment  of  the  constitution;  for,  said  the  Chief 
Justice,  "the  llth  amendment,  which  restrains  the 
jurisdiction  granted  by  the  Constitution  over  suits 
against  States,  is,  of  necessity,  limited  to  those  suits 
in  which  a  State  is  a  party  to  the  record."  Here, 
the  State  is  not  a  party  to  the  record.  Here, 
officers  of  Louisiana  only  are  parties  defendants  ; 
and  the  relief  asked  is  that  they  be  required  to  per- 
form purely  ministerial  duties  imposed  upon  them 
by  the  statute  and  constitution  of  1874,  whose  pro- 
visions, as  respects  the  matters  now  in  issue,  are 
still  in  force  and  obligatory,  because  never  affected, 
modified,  or  repealed,  otherwise  than  by  a  debt 
ordinance,  subsequently  adopted,  conceded  to  be  in 
conflict  with  the  Constitution,  and,  therefore,  abso- 
lutely void. 

There  are  other  decisions  of  this  Court   still  more 
directly  in  point.     The  leading  one  is  Davis  vs.  Gray, 
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16  Wall.,  204.  In  that  case  it  appears  that  the  State 
of  Texas  made  a  grant  of  lands  to  a  railroad  com- 
pany, upon  the  basis  of  which  bonds  were  issued 
known  as  land -grant  mortgage  bonds.  They  were 
sold  in  large  numbers  both  in  this  country  and 
Europe.  Subsequently  the  State,  by  provisions  of 
its  statutes  and  constitution  attempted  to  repudiate 
and  nullify  its  contract;  and  in  pursuance  thereof, 
its  officers  proposed  to  issue  patents  to  others  for  a 
part  of  the  lands  embraced  in  this  grant.  There- 
upon a  suit  in  equity  was  instituted  in  the  Circuit 
Court  of  the  United  States  against  the  Governor  and 
Land  Office  Commissioner  of  Texas,  to  prevent  them 
from  issuing  patents  for  the  lands  or  any  part  of 
them.  The  State  was,  of  course,  not  made  a  party 
on  the  record.  The  bill  was  demurred  to  upon  the 
ground  that  she  could  not  be  sued,  and  that  the  suit, 
being  against  her  officers,  was  one,  within  the  mean- 
ing of  the  Constitution,  against  the  State.  The 
demurrer  was  overruled,  and  the  relief  asked  was 
given. 

Touching  the  question  of  jurisdiction,  the  Court, 
speaking  by  Mr.  Justice  Swayne,  stated  these  prin- 
ciples as  having  been  announced  in  Osborn  vs.  U.  S. 
Bank:  1.  That  a  Circuit  Court  of  the  United 
States,  in  a  proper  case  in  equity,  may  enjoin  a  State 
officer  from  executing  a  State  law  in  conflict  with 
the  Constitution,  or  a  statute  of  the  United  States, 
when  such  execution  will  violate  the  lights  of  the 
complainant.  2.  Where  the  State  is  concerned,  the 
State  should  be  made  a  party,  if  it 'can  be  done. 
That  it  cannot  be  done  is  a  sufficient  reason  for  the 
omission  to  do  it,  and  the  Court  may  proceed  to 
decree  against  the  officers  of  the  State  in  all  respects 
as  if  the  State  were  a  party  to  the  record.  3.  That 
in  deciding  who  are  parties  to  the  suit  the  Court  will 
not  look  beyond  the  record.  Making  a  State  officer 
a  party,  said  the  Court,  does  not  make  the  State  a 
party,  although  her  laws  prompt  his  action,  and 
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the  State  stands  behind  him  as  the  real  party  in 
interest. 

It  was  in  conformity  with  those  doctrines  that  .the 
relief  asked  in  Davis  vs.  Gray  was  given.  See  also 
Vattier  vs.  Hinds,  7  Pet.,  263-4;  Louisville  R.  R. 
Co.  vs.  Letson,  2  Hoiv.,  551;  2  Story's  Const., 
§  16S5;  1  Kent  Com.,  351. 

In  part  upon  the  authority  of  Davis  vs.  Gray  and 
Osborn  vs.  Bank  of  the  United  States,  this  Court,  in 
Board  of  Liquidation  vs.  McComb,  92  U.  S.,  538, 
maintained  the  right  of  a  holder  of  consolidated 
bonds  to  a  decree  against  the  officers  of  the 
State  of  Louisiana,  who  are  here  defend- 
ants, constituting  the  board  of  liquidation, 
preventing  the  use  of  such  bonds  for  the  payment 
of  a  debt  due  from  the  State  to  a  Levee  Com- 
pany. The  proposed  action  of  the  board  was  based 
upon  a  statute  passed  March  2d,  1875.  So  that  the 
suit  had  for  its  object  to  prevent  State  officers, 
charged  with  the  execution  of  the  latter  act,  from 
carrying  out  its  provisions.  It  never  occurred  to  this 
Court  that  the  suit  was,  for  that  reason,  one  against 
the  State  within  the  meaning  of  the  Constitution. 
Upon  the  general  question,  whether  the  defendants, 
being  officers  of  the  State,  were  amenable  to  process 
from  a  Federal  Court,  Mr.  Justice  Bradley,  speaking 
for  this  Court,  observed  :  "On  this  branch  of  the 
subject  the  numerous  and  well-considered  cases 
heretofore  decided  by  this  Court  leave  little  to  be 
said.  The  objections  to  proceeding  against  the  State 
officers  by  mandamus  or  injunction  are  :  first,  that 
it  is,  in  effect,  proceeding  against  the  State  itself ; 
and,  secondly,  that  it  interferes  with  the  official  dis- 
cretion vested  in  the  officers.  It  is  conceded  that 
neither  of  these  things  can  be  done.  A  State,  with- 
out its  consent,  cannot  be  sued  by  an  individual;  and 
a  Court  cannot  substitute  its  own  discretion  for  that 
of  executive  officers  in  matters  belonging  to  the 
proper  jurisdiction  of  the  latter.  But  it  has  been 
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well  settled,  that  when  a  plain  official  duty,  requir- 
ing no  exercise  of  discretion,  is  to  be  performed,  and 
performance  is  refused,  any  person  who  will  sustain 
personal  injury  by  such  refusal  may  have  a  manda- 
musto  compel  its  performance;  and  when  such  duty 
is  threatened  to  be  violated  by  some  positive  official 
act,  any  person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation  cannot 
be  had  at  law,  may  have  an  injunction  to  prevent  it. 
In  such  case,  the  writs  of  mandamus  and  injunction 
are  somewhat  correlative  to  each  other.  In  either 
case,  if  the  officer  plead  the  authority  of  an  uncon- 
stitutional law  for  the  non- performance  or  violation 
of  his  duty,  it  will  not  prevent  the  issuing  of  the 
writ.  An  unconstitutional  law  will  be  treated  by 
the  Courts  as  null  and  void.  Osborn  vs.  Bank  of 
U.  8.,  9  Wheat.,  859  ;  Davis  vs.  Gray,  16  Wall., 
226."  Upon  these  grounds,  the  decree  of  the  Circuit 
Court  was  affirmed,  so  far  as  it  prohibited  the  debt- 
due  the  Levee  Company  from  being  funded  in  con- 
solidated bonds.  Such  use  of  them  was  deemed  an 
impairment  of  the  contract  rights  of  those  who  were 
entitled  to  receive  them. 

It  seems  to  me  impossible,  in  view  of  our  decision 
in  McComb's  case,  apart  from  previous  decisions 
upon  which  it  was  founded,  to  hold  that  these  suits 
are  forbidden  by  the^Eleventh  Amendment  of  the 
Federal  Constitution.  In  tl  at  case  we  have  ad- 
judged that  there  is  power  in  the  Courts  of  the  Un- 
ion, in  a  suit  by  an'  individual  against  State  officers, 
to  prevent  them — in  execution  of  an  unconstitu- 
tional statute — from  using  these  consolidated  bonds 
for  purposes  inconsistent  with  the  contract  under 
which  they  were  issued.  In  these  cases,  it  is  deter- 
mined that  those  Courts  are  powerless,  in  suits 
against  such  officers,  to  prevent  the  misapplication 
of  moneys  collected  for  the  purpose  of  meeting  the 
interest  on  those  bonds;  and  this,  in  part,  upon  the 
ground  that  the  relief  asked  will  require  the  officers, 
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who  have  charge  of  those  moneys,  to  disregard  the 
confessedly  void  orders  of  the  supreme  political 
power  of  the  State. 

It  maybe  asked,  when  before  has  this  Court  found 
the  unconstitutional  mandate  of  a  State  to  be  an  ob- 
stacle in  the  way  of  compelling  her  officers  to  respect 
rights  of  contract,  the  obligations  of  which  are  pro- 
tected against  impairment  by  any  law  of  the  State  ? 

Of  what  value  is  the  contract  clause  of  the  Federal 
Constitution  if  it  cannot  be  enforced  against  hostile 
provisions  of  a  State  constitution?  This  Court  said, 
in  Dodge  vs.  Woolsey,  18  How.,  360,  that  "a change 
of  constitution  cannot  release  a  State  from  contracts 
made  under  a  constitution  which  permits  them  to  be 
made;"  in  Jefferson  Branch  Bank  vs.  Shelly,  IBIa., 
448,  that  a  contract  between  Ohio  and  a  bank  in  that 
State  "was  entitled  to  the  protection  of  the  Con- 
stitution of  the  United  States  against  any  law  of 
the  State  of  Ohio  impairing  its  obligation;"  in  Rail- 
road Co.  vs.  McClure,  10  Wall  515,  that  "the  Con- 
stitution of  a  State  is  undoubtedly  a  law"  within 
the  meaning  of  the  contract  clause  of  the  constitu- 
tion, and  that  "a  State  can  no  more  do  what  is  thus 
forbidden  by  one  than  by  the  other — there  is  the 
same  impediment  in  the  way  of  both";  in  White,  vs. 
Hart,  13  Wall.,  652,  that  "it  is  well  settled  by  the 
adjudications  of  this  Court  that  a  State  can  no  more 
impair  the  obligations  of  a  contract  by  adopting  a 
constitution  than  by  passing  a  law — in  the  eye  of 
the  constitutional  inhibition  they  are  substantially 
the  same  thing;"  and  in  Gunn  vs.  Barry,  15  Wall., 
625,  that  the  Constitution  of  the  United  States  "is 
above  and  beyond  the  power  of  Congress  and  the 
States,  and  is  alike  obligatory  upon  both;  a  State 
can  no  more  impair  an  existing  contract  by  a  con- 
stitutional provision  than  by  a  legislative  act;  both 
are  within  the  prohibition  of  the  National  Constitu- 
tion." Why  should  these  established  doctrines  of 
the  Court  be  overruled,  as,  for  all  practical  pur- 


60 

poses,  thy  are;  by  the  judgment  this  day  rendered? 
The  Constitution  declares  that  it  shall  be  the  su- 
preme law  of  the  land,  "anything  in  the  constitu- 
tion or  laws  of  any  State  to  the  contrary  notwith- 
standing." Its  mandate,  in  that  respect,  is  ad- 
dressed alike  to  the  judges  of  the  Federal  and  State 
Courts,  for  it  declares  that  " judges  in  every  State 
shall  be  bound  thereby."  And,  as  is  said  in  Dodge 
vs.  Woolsey,  "to  make  its  supremacy  more  com- 
plete, impressive,  and  practicable,  that  there  should 
be  no  escape  from  its  operation,  and  that  its  binding 
force  upon  the  States  and  the  members  of  Congress 
should  be  unmistakable,  it  is  declared  that  "  the 
Senators  and  Representatives,  before  mentioned, 
and  the  members  of  the  State  legislatures,  and  all 
executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by 
an  oath  of  affirmation  to  support  this  Constitu- 
tion." 

Nor  can  I  agree  that  the  officers  of  the  State — if 
the  relief  here  asked  be  granted— cannot  be  protect- 
ed against  any  subsequent  action  of  the  State.  If 
proceeded  against  because  of  their  compliance  with 
the  judgments  of  the  Courts  of  the  Union,  the  suit 
can  ultimately  be  brought  here  for  review. 

Upon  the  general  question  of  the  power  of  a  Cir- 
cuit Court  to  grant  a  mandamus  against  State  offi- 
cers, there  are  some  propositions  announced  by  the 
Court  which  should  be  examined.  The  fact  is  men- 
tioned that  the  coupons  held  by  plaintiffs  have  not 
been  reduced  to  judgment,  and  it  is  said  that  a  Cir- 
cuit Court,  in  exercising  its  original  jurisdiction, 
can  ordinarily  grant  a  writ  of  mandamus  only  in  aid 
of  some  existing  jurisdiction.  As  the  State  cannot 
be  sued  as  a  party  defendant,  to  say  that  a  judg- 
ment for  the  amount  of  the  coupons  is  a  condition 
precedent  to  a  mandamus  is  only  another  form  of 
saying  that  there  is  no  remedy  whatever  to  prevent 
the  misapplication  of  the  moneys  raised  under  the 
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contract  and  by  virtue  of  the  Statute  and  Constitu- 
tion of  1874.  The  demands  of  the  plaintiffs  are  not 
disputed,  except  upon  the  ground  that  the  Debt 
Ordinance  has  assumed,  without  the  assent  of  the 
State's  creditors,  to  remit  the  interest  falling  due 
January  1,  1880,  and  to  divert  the  funds  raised  to 
meet  it.  The  genuineness  of  the  bonds  and  coupons 
is  not  questioned.  The  case,  therefore,  comes  with- 
in the  rule,  explicitly  laid  down  in  McComb's  and 
other  cases,  that  mandamus  will  lie  to  compel  the 
performance  by  a  public  officer  of  a  plain  ministerial 
duty,  requiring  no  exercise  of  discretion.  Such  a 
remedy  is  absolutely  essential  for  the  protection  of 
the  rights  here  claimed. 

Upon  this  question  reference  is  made  by  the  Court 
to  Bath  Co.  vs.  Amy,  13  Wall,  247,  and  Davenport 
vs.  Dodge  County,  105  U.  8.9  242.  In  the  first  of 
those  cases  it  was  decided  that  a  Circuit  Court  had 
no  power,  under  the  Act  of  1879,  to  issue  a  writ  of 
mandamus  except  when  necessary  or  ancillary  to 
the  exercise  of  its  jurisdiction.  And  that  doctrine 
was  reaffirmed  in  Davenport  vs.  Dodge  Co.,  upon 
the  authority  of  Bath  Co.  vs.  Amy,  but  without  any 
question  being  raised  in  the  former  case  as  to  the 
power  of  a  Circuit  Court  to  issue  writs  of  manda- 
mus since  the  Act  of  March  3,  1875  It  will  be 
found  that  the  decision  in  Bath  Co.  vs.  Amy  was 
based  upon  Mclntirevs.  Wood,  6  Cr.,  504;  McCluny 
vs.  Silliman,  6  Wheat.,  601;  and  Kendall  vs.  United 
States,  12  Pet.,  584. 

In  Mclntire  vs.  Wood  a  circuit  court  was  held 
to  have  authority  to  issue  such  writs  only  when 
necessary  to  the  exercise  of  its  jurisdiction.  But  it 
was  said:  "Had  the  llth  section  of  the  judiciary 
act  (the  one  declaring  what  suits  shall  be  within  the 
original  cognizance  of  circuit  courts)  covered  the 
whole  ground  of  the  Constitution,  there  would  be 
much  reason  for  exercising  this  power  in  many 
cases  wherein  some  ministerial  act  is  necessary  to  the 
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completion  of  an  individual  right  arising  under  the 
laws  of  the  United  States,  and  the  14th  section  of 
the  same  act  would  sanction  the  issuing  of  the  writ 
for  such  a  purpose.  But  although  the  judicial 
power  of  the  United  States  extends  to  cases  arising 
under  the  laws  of  the  United  States,  the  Legisla- 
ture have  riot  thought  proper  to  delegate  the  exer- 
cise of  that  power  to  its  circuit  courts  except  in  cer- 
tain specified  cases." 

In  Kendall  vs.  United  States,  the  previous  cases 
were  held  to  decide  that  the  writ  was  appropriate 
to  compel  the  performance  of  a  ministerial  act,  nec- 
essary to  the  completion  of  an  individual  right  aris- 
ing under  the  laws  of  the  United  States.  12  Pet., 
616-17.  In  all  the  cases  prior  to  Bath  Co.  vs.  Amy, 
the  want  of  power  in  a  circuit  court  to  issue  the 
writ,  in  the  first  instance,  and  in  advance  of  a 
judgment,  establishing  the  rights  of  the  parties,  was 
put  distinctly  on  the  ground  that  the  whole  judicial 
power  of  the  United  States  had  not  been  delegated 
to  the  circuit  courts.  In  Kendalls  case,  however,  the 
power  of  the  Circuit  Court  in  the  District  of  Colum- 
bia, to  compel  the  Postmaster  General  by  mandamus 
to  perform  a  duty  enjoined  by  an  act  of  Congress,  was 
sustained  because,  differently  from  the  Circuit 
Courts  in  the  several  States,  its  jurisdiction  then  ex- 
tended to  all  cases  in  law  or  equity  arising  under  the 
laws  of  the  United  States.  Now,  it  is  apparent,  that 
the  act  of  March  3,  1875,  supplies  what  was  said  in 
Mclntire  vs.  Wood  and  McCluny  vs.  Silliman  to 
be  wanting.  It  substantially  "  covers  the  whole 
ground  of  the  Constitution."  It  invests  the  Circuit 
Courts  of  the  United  States  with  original  jurisdic- 
tion, and  with  jurisdiction  by  removal  from  the 
State  Courts,  of  all  suits  at  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500,  arising  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority;  or  in 
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which  the  United  States  are  plaintiffs  or  petitioners;  or 
in  which  there  is  a  controversy  between  citizens  of  dif- 
ferent States;  or  a  controversy  between  citizens  of 
a  State  and  foreign  States,  citizens  or  subjects;  or  a 
controversy  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States. 

It  seems  to  me  entirely  clear  that  since  the  en- 
largement, by  the  act  of  March  3,  1875,  of  the 
jurisdiction  of  the  Circuit  Courts,  they  have  power, 
in  the  first  instance,  and  in  advance  of  a  judgment 
to  issue  a  writ  of  mandamus,  to  compel  the  perform- 
ance of  purely  ministerial  acts,  requiring  no  exer- 
cise of  discretion,  and  which  are  necessary  to  the 
protection  or  completion  of  an  individual  right 
arising  under  the  Constitution  or  laws  of  the  United 
States.  Unless  the  Circuit  Court  can  interfere,  by 
injunction,  to  prevent  the  officers  of  the  State  from 
doing  what  they  propose  to  do,  and,  by  mandamus* 
to  compel  them  to  perform  the  ministerial  acts  re- 
quired by  the  statute  and  Constitution  of  1874,  then 
its  new  and  enlarged  jurisdiction  is  of  no  practical 
value  in  any  case  where  a  State  determines  to  repu- 
diate its  contracts  and  to  enforce  ordinances  im- 
pairing their  obligation.  The  power  has  always  ex- 
isted in  those  courts  to  issue  such  writs,  not  specific- 
ally provided  by  statute,  as  "may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law.  1 
Stat.,81,  334;  R.  S.,  §  716.  Jurisdiction  to  hearand 
determine  a  suit  arising  under  the  Constitution  and 
laws  of  the  United  States  carries  with  it  the  power 
to  issue  either  a  writ  of  mandamus  or  a  writ  of  in- 
junction, or  both,  when  essential  to  the  protection 
and  enforcement  of  rights  involved  in  that  suit.  In 
such  cases  the  writ  is,  in  every  legal  sense,  not  sim- 
ply necessary,  but  vital  to  the  exercise  of  the  juris- 
diction granted. 

It  must  also  be  observed  that  the  mandamus  suit 
was  commenced  in  an  inferior  Court  of  the  State, 
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and  thence  removed  into  the  Circuit  Court  of  the 
United  States.  If  the  power  of  the  latter  depended 
upon  the  question  whether  the  State  Court  could, 
by  mandamus,  compel  a  State  officer  to  perform 
plain  official  duties  imposed  by  law,  the  writ  should 
go.  This  Court,  I  submit  with  great  confidence,  is 
in  error  if  it  means  to  say  that  Hart  vs.  Burke,  33 
La.  An.,  498,  decides,  or  that  the  Supreme  Court  of 
Louisiana  has  ever  decided,  that  the  Courts  of  that 
State  cannot,  under  any  circumstances,  compel  the 
officers  of  the  State,  by  mandamus,  to  perform  plain 
official  duties  requiring  no  discretion.  The  State 
Code  of  Procedure  expressly  declares  that  the  writ 
u  may  be  directed  to  public  officers  to  compel  them 
to  fulfill  any  ot  the  duties  attached  to  their  office, 
or  which  may  be  legally  required  of  them "  (Sec. 
834).  It  is,  I  think,  clear  that  but  for  the  Debt 
Ordinance  that  Court  w^ould  have  sustained  the  writ 
in  Hart  vs.  Burke,  and  compelled  the  State  officers 
to  obey  the  statute  and  constitution  of  1874.  What 
that  Court  adjudged  was  that  while  an  officer  could 
not  plead  the  authority  of  an  unconstitutional 
statute  as  a  justification  for  the  non-performance  or 
violation  of  his  duty,  it  was  different  where  the 
authority  is  an  article  in  the  State  constitution. 
Upon  that  ground  alone  the  writ  was  refused  in 
Hart  vs.  Burke. 

That  I  do  not  misinterpret  that  case  is  clear  from- 
Newman  vs.  Burke,  &c.,  determined  in  April,  1882. 
Newman,  holding  warrants  on  the  general  fund  of 
the  State  for  1880  and  1881,  claimed  that  by  virtue 
of  the  Debt  Ordinance  he  was  entitled  to  be  paid  out 
of  moneys  in  the  hands  of  State  officers,  collected 
under  the  statute  and  constitution  of  IS 74,  and  by 
that  ordinance  directed  to  be  transferred  to  the 
general  fund.  He  obtained  by  the  judgment  of  the 
Supreme  Court  of  the  State  an  order  for  a  manda- 
mus against  the  State  treasurer  and  fiscal  agent, 
directing  them  to  conform  their  books  to  the  require- 
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ments  of  the  Debt  Ordinance,  subject,  however,  to 
the  right  and  duty  of  those  officers  "to  retain  in 
statu  quo  so  much  of  the  fund  in  controversy  as 
may  be  necessary  to  satisfy  the  pending  claims  of 
S.  J.  Hart  and  John  Elliott  et  al.,  *  *  *  in  case 
judgment  should  be  rendered  in  their  favor  in  the 
judicial  proceedings  instituted  by  them,  and  now 
pending  in  the  Supreme  Court  of  the  United  States." 
So  that  they  only  await  the  final  determination  of 
these  suits  to  ascertain  whether  they  can  safely 
execute  a  State  ordinance  in  conflict  with  the  Fed- 
eral Constitution. 

The  State  Court,  affirming  the  doctrines  of  Hart 
vs.  Burke,  said:  i4  Inasmuch  as  no  Court  can  ever 
acquire  jurisdiction  over  a  State,  or  to  enforce  a 
contract  of  a  State  against  her  will,  it  follows  that 
no  Court  can  ever  have  power  to  decree  the  invalid- 
ity of  any  provision  of  the  State  constitution  on  the 
ground  that  it  impairs  the  obligation  of  such  a  con- 
tract. But  unless  the  Court  may. decree  the  nullity 
of  such  a  provision,  on  such  a  ground,  it  follows 
that  it  cannot  compel  the  officers  of  the  State  to  do 
anything  in  violation  thereof,  because  the,  constitu- 
tion of  the  State  is  their  exclusive  mandate  and 
absolutely  binding  on  them." 

This  language  needs  no, interpretation.  While 
the  Federal  Constitution  declares  that  it  shall  be  the 
supreme  law  of  the  land,  any  thing,  in  the  constitu- 
tion of  any  State  to  the  contrary,  jiot  withstanding, 
the  Supreme  Court  of  Louisiana  holds  that,  in  the 
matter  of  State  contracts,  her  constitution  is  the 
exclusive  mandate  to,  and  absolutely  binding  upon, 
her  officers,  anything  in  the  Constitution  of  the 
United  States  to  the  contrary  notwithstanding. 
And  I  take  leave  to  say,  with  all  respect  for  my 
brethren,  that  the  decision  this  day  rendered  can  be 
sustained  upon  no  other  ground.  But  in  vain  has 
this  Court  repeatedly  adjudged  that  a  suit  against 
the  officers  of  a  State  to  enforce  the  performance  of 
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plain  official  duties  is  not  necessarily  one  against  the 
State  within  the  meaning  of  that  constitution;  in 
vain  has  it  often  decided  that  contracts  with  States 
are  as  fully  protected  by  that  constitution  as  are 
those  between  individuals,  and  that  a  State  can  no 
more  impair  an  existing  contract  by  constitutional 
provision  than  by  a  legislative  act;  in  vain  have  the 
Circuit  Courts  of  the  United  States  been  invested 
with  jurisdiction  of  all  suits  arising  under  the  Con- 
stitution and  laws  of  the  United  States;  in  vain 
does  that  Constitution  declare  that  it  shall  be  the 
supreme  law  of  the  land,  binding  upon  the  judges 
in  every  State;  if  it  be  true,  as  determined  by  the 
Supreme  Court  of  Louisiana,  that  no  Court  can  ever 
have  power  to  decree  a  provision  of  a  State  constitu- 
tion invalid  on  the  ground  that  it  impairs  the  obli- 
gation of  contracts  with  that  State,  or  to  compel 
State  officers  to  disregard  such  invalid  provision. 

As  further  evidence  that  the  State  Court  recog- 
nizes the  right  to  a  mandamus  compelling  State 
officers  to  discharge  ministerial  duties,  imposed  by 
provisions  of  the  Debt  Ordinance,  I  refer  to  Eucyer 
vs.  Burke,  reported  in  the  same  volume  with  Hart 
vs.  Burke,  33  La.  An.}  969.  Eucyer  was  the  owner 
of  certain  consolidated  bonds,  issued  under  the  Act 
of  1874.  He  concluded  to  accept  the  provisions  of 
the  Debt  Ordinance  of  1879,  and,  in  conformity  there- 
with, applied  to  the  State  Treasurer  to  have  his 
bonds  stamped,  so  as  to  show  that  he  acceded  to  the 
reduction  of  interest  made  by  that  ordinance.  The 
State  Treasurer  declined  to  comply  with  this  request, 
an  application  was  made  to  an  inferior  State  Court 
to  compel  him  to  stamp  the  bonds.  His  refusal  to 
comply  with  the  relator's  demands  was  based  in  part 
upon  a  statute  passed  in  1880  (after  the  Debt  Ordi- 
nance went  into  operation),  which  declares  that  no 
bond  shall  be  stamped  until  the  coupons  of  January, 
1880,  were  surrendered.  That  the  relator  did  not 
do.  Mandamus  was  refused  by  the  Inferior  Court, 
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but  the  Supreme  Court  of  Louisiana,  after  deciding 
that  the  act  of  1880  was  inoperative,  because  in  con- 
flict with  the  Debt  Ordinance,  said: 

"In  his  answer,  defendant  alleges  that  the  service 
required  of  him  by  relator  is  not  a  ministerial  duty, 
and  that  the  judiciary  has  no  control  over  the  exec 
utive  and  co-ordinate  branches  of  the  government, 
except  as  regards  purely  ministerial  duties  of  execu- 
tive officers.  As  regards  the  first  proposition,  we 
decide  that  the  service  required  in  this  case  is  the 
performance  of  a  purely  ministerial  duty,  and  this 
is  too  plain  to  require  argument.  As  to  the  second 
proposition,  it  is  elementary;  but  while  fully  recog- 
nizing the  independence  and  all  the  rights  of  the  co- 
ordinate branches  of  the  government,  it  is  only  nec- 
essary to  say  that  it  is  the  province  and  duty  of  the 
judiciary,  whenever  the  question  is  properly  brought 
before  it  in  judicial  proceedings,  to  decide  whether 
duties  sought  to  be  enforced  at  the  hands  of  officers 
are  or  are  not  ministerial,  and  that  it  is  of  the  essence 
of  the  judiciary  to  adjudge  such  questions,  as  other- 
wise those  officeis  would  themselves,  by  their  own 
decision,  be  judges  of  their  legal  and  constitutional 
powers."  The  judgment  of  the  lower  Court  was 
reversed,  and  the  mandamus  ordered  to  be  issued, 
at  the  costs  of  the  State  Treasurer  in  both  Courts. 

Thus  it  is  shown  that  the  same  Court  which  de- 
termined Hart  vs.  Burke  has  decided  that  the  Courts 
of  Louisiana  have  power,  by  mandamus,  to  compel 
an  officer  of  the  State  to  discharge  ministerial  duties, 
requiring  in  their  performance  no  discretion  upon 
his  part;  especially  when  necessary  to  enforce  a  pro- 
vision in  the  State  Constitution  in  conflict  with  the 
Constitution  of  the  United  States. 

It  would  seem,  then,  that  holders  of  the .  consoli- 
dated bonds  of  Louisiana  are  in  this  anomalous  con- 
dition: While  the  State  Courts,  because  of  the  Debt 
Ordinance  in  the  new  Constitution,  will  not,  by 
mandamus,  compel  its  officers  to  perform  the  purely 
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ministerial  duties,  imposed  by  the  statute  and  Con- 
stitution of  1874;  but  will,  by  using  that  writ,  re- 
quire those  officers  to  execute  the  provisions  of  that 
Ordinance,  although  it  is  in  conflict  with  the  Federal 
Constitution;  the  Courts  of  the  United  States,  though 
now  invested  with  jurisdiction  of  all  suits  arising 
under  the  Constitution  and  the  laws  of  the  United 
States  are,  it  seems,  without  power  to  compel  those 
officers  to  respect  the  inhibition  in  the  supreme  law 
of  the  land  against  State  laws  impairing  the  obliga- 
tion of  contracts.  Such  are  the  results  which  follow 
from  the  action  of  the  supreme  political  power  of  a 
State  whose  officers,  sworn  to  support  the  Constitu- 
tion of  the  United  States, (are  required  by  the  State. 
Court  to  look  to  the  State  Constitution  as  their  "ex- 
clusive mandate  and  absolutely  binding  on  them." 

My  own  conclusions  are: 

That  the  officers  of  Louisiana  cannot  rightfully  en- 
force provisions  of  its  Constitution  which  conflict 
with  the  supreme  law  of  the  land,  and  the  Courts  of 
the  Union  should  not  permit  them  to  do  so; 

That  but  for  the  adoption  of  the  unconstitutional 
Debt  Ordinance  of  1879,  and  whether  the  suits  were 
in  a  State  Court  or  in  the  Circuit  Court  of  the 
United  States,  these  State  officers  would  have  been 
restrained  by  injunction  from  diverting  the  funds 
collected  to  meet  the  interest  on  the  consolidated 
bonds,  and  would  have  been  compelled,  by  man- 
damus, to  perform  the  purely  ministerial  duties  en- 
joined by  the  statute  and  Constitution  of  1874; 

That  if  by  existing  laws  the  Circuit  Court  of  the 
United  States  has  no  power  to  issue  such  writs,  still, 
upon  the  removal  of  the  mandamus  suit  from  the 
State  Court,  the  former  had  power  to  do  what  the 
State  Court  could  legally  have  done  had  there  been 
no  removal,  viz. ;  make  peremptory  the  alternative 
mandamus  granted  at  the  beginning  of  the  suit  by 
the  Inferior  State  Court; 

That  the  Debt  Ordinance  being  void  because  in 
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conflict  with  the  Constitution  of  the  United  States, 
furnishes  no  reason  whatever — least  of  all  in  the 
Courts  of  the  Union— why  the  relief  asked  should 
not  be  granted  by  any  Court  of  proper  jurisdiction 
as  to  parties; 

That  to  refuse  relief  because  of  the  command  of 
a  State  to  its  officers  to  do  that  which  is  forbidden, 
or  refrain  from  doing  that  which  is  enjoined  by  the 
supreme  law  of  the  land;  or  to  give  effect,  for  any 
purpose,  in  the  Courts  of  the  Union,  to  the  orders 
of  the  supreme  political  power  of  a  State,  made  in 
defiance  of  the  Constitution  of  the  United  States,  is, 
practically,  to  announce  that,  so  far  as  judicial  ac- 
tion is  concerned,  a  State  may,  by  nullifying  pro- 
visions in  its  fundamental  law,  destroy  rights  of 
contract,  the  obligations  of  which  the  Constitution 
declares  shall  not  be  impaired  by  any  State  law. 
To  such  a  doctrine  I  can  never  give  my  consent. 

I  am,  therefore,  unable  to  concur  in  the  opinion 
and  judgment  of  the  Court. 


^f          ^ 


THE  DEBT  OF  VIRGINIA  UNDER  RECENT  LEGISLATION. 
THE  EFFECT  UPON  HER  OBLIGATIONS  OF  CHANGING 
REMEDIES  FOR  THEIR  ENFORCEMENT. 


SUPREME   COURT   OF   THE   UNITED   STATES. 
OCTOBER  TERM,  1882. 


Andrew  Antoni,  Plaintiff  in  Error, 

vs.  [  In  error  to  the  Supreme  Court  of 

Samuel  C.  Greenhow,  Treasurer  of  (  Appeals  of  Virginia, 

the  City  of  Richmond. 


OPINION  OF  THE  COURT  BY  CHIEF  JUSTICE  WAITE,  AND  DISSENTING 
OPINIONS  OF  MR.  JUSTICE  FIELD  AND  MR.  JUSTICE  HARLAN. 


Mr.  Chief  Justice  WAITE  delivered  the  opinion  of  the  Court. 

On  the  30th  of  March,  1871,  the  General  Assembly  of  Virginia  passed 
an  act  to  provide  for  the  funding  and  payment  of  the  public  debt,  by 
which  two-thirds  of  the  amount  due  on  old  bonds  might  be  funded  in  new 
bonds,  with  interest  coupons  attached  "  receivable  at  and  after  maturity 
for  all  taxes,  debts,  dues,  and  demands  due  the  state."  Under  this  act 
many  bonds  were  put  out  with  coupons  which  expressed  on  their  face  that 
they  were  receivable  for  taxes.  On  the  7th  of  March,  1872,  however, 
the  general  assembly  passed  another  act  prohibiting  the  officers  charged 
by  law  with  the  collection  of  taxes  from  receiving  in  payment  anything 
else  than  gold  and  silver  coin,  United  States  treasury  notes,  and  notes  of 
the  national  banks,  and  repealing  all  other  acts  inconsistent  therewith. 

The  Supreme  Court  of  Appeals  of  Virginia  decided,  at  its  November  term, 
1872,  in  the  case  of  Antoni  vs.  Wright,  22  Gratt.,  933,  that  in  issuing  these 
bonds  the  state  entered  into  a  valid  contract  with  all  persons  taking  the 
coupons  to  receive  them  in  payment  of  taxes  and  state  dues,  an/1  that  the 
act  of  1872,  so  far  as  it  conflicted  with  this  contract,  was  void.  The 
authority  of  this  case  was  recognized  in  Wise  vs.  Rogers,  24  Gratt.,  169 ; 
and  in  Clarke  vs.  Tyler,  30  Gratt,,  137,  decided  in  1878,  it  was  said: 
"  This  decision  of  Antoni  vs.  Wright  .  .  .  must  be  held  to  be  the 
settled  law  of  this  state."  The  same  questions  were  decided  in  the  same 
way  here  at  the  October  term,  1880,  in  Greenhow  vs.  Hartman,  102  U. 
S.,  672,  and  are  no  longer  open  in  this  court.  Any  act  of  the  state  which 
forbids  the  receipt  of  these  coupons  for  taxes  is  a  violation  of  the  contract 
and  void  as  against  coupon  holders. 

At  the  time  the  act  of  1871  was  passed,  and  when  the  bonds  and 
coupons  were  issued,  the  supreme  court  of  appeals  of  the  state  had  juris- 
diction to  grant  writs  of  mandamus  in  all  cases  where  mandamus  would 
lie,  according  to  the  principles  of  the  common  law,  if  necessary  to  prevent 
a  failure  of  justice ;  and  in  Antoni  vs.  Wright,  ubi  supra,  it  was  de- 
cided that  the  writ  of  mandamus  was  the  proper  remedy  to  compel  a  col- 
lector to  accept  the  coupons  in  question  when  offered  in  payment  of  taxes. 


The  case  of  Wise  vs.  Rogers  presented  the  same  question,  and  we  under- 
stand it  to  have  been  the  settled  practice  of  that  court  to  entertain  suits  for   ; 
similar  relief. 

The  form  and  mode  of  proceeding  were  regulated  by  statute,  which 
provided  (Code  Virginia,  1873,  p.  1,023,  c.  151,  sec.  1)  that  when   the 
return  was  made  to  a  writ  of  mandamus  it  should  state  plainly  and  con-  ) 
cisely  the  matter  of  law  or  fact  relied  on  in  opposition  to  the  complaint ;   , 
that  the  complainant  might  thereupon  demur  to  the  return,  or  plead  thereto,  ] 
or  both,  and  that  the  defendant  might  reply,  take  issue  on,  or  demur  to 
the  pleas  of  the  complainant.     The  case  was  to  be  tried  at  the  place  where 
writs  of  error  to  the  court  were  to  be  tried,  (Code,  p.  1,051,)  and  after  a  ! 
verdict  was  found,  or  judgment  rendered  on  demurrer  or  otherwise  for  the 
person  suing  out  the  writ,  he  could  recover  his  costs,  with  such  damages  as 
the  jury  might  assess,  and  have  forthwith  a  peremptory  writ. 

On  ,the  14th  of  January,  1882,  the  general  assembly  passed  another 
act,  of  which  the  following  is  a  copy : 

"  CHAP.  7. — An  act  to  prevent  frauds  upon  the  commonwealth  and  the  holders 
of  her  securities  in  the  collection  and  disbursement  of  revenues. 

"  Whereas,  bonds  purporting  to  be  the  bonds  of  this  commonwealth,  is- 
sued by  authority  of  the  act  of  March  thirtieth,  eighteen  hundred  and 
seventy-one,  entitled  an  act  to  provide  for  the  funding  and  payment  of  the 
public  debt,  and  under  the  act  of  March  twenty-eight,  eighteen  hundred 
and  seventy-nine,  entitled  an  act  to  provide  a  plan  of  settlement  of  the 
public  debt,  are  in  existence  without  authority  of  law ; 

"  And  whereas,  other  such  bonds  are  in  existence  which  are  spurious, 
stolen,  or  forged,  which  bonds  bear  coupons  in  the  similitude  of  genuine 
coupons,  receivable  for-  all  taxes,  debts  and  demands  due  the  common- 
wealth ; 

"And  whereas,  the  coupons  from  such  spurious,  stolen,  or  forged  bonds 
are  received  in  payment  of  taxes,  debts,  and  demands ; 

"And  whereas,  genuine  coupons  from  genuine  bonds,  after  having  been 
received  in  payment  of  taxes,  debts,  and  demands,  are  fraudulently  re- 
issued, and  received  more  than  once  in  such  payments ; 

"  And  whereas,  such  frauds  on  the  rights  of  the  holders  of  the  afore- 
said bonds  impairs  the  contract  made  by  the  commonwealth  with  them, 
that  the  coupons  thereon  should  be  received  in  payment  of  all  taxes,  debts, 
and  demands  due  the  said  commonwealth,  and  at  the  same  time  defrauds 
her  out  of  her  revenues ; 

"  Therefore,  for  the  purpose  of  protecting  the  rights  of  said  bondholders 
and  of  enforcing  the  said  contract  between  them  and  the  commonwealth, 
preventing  frauds  in  the  revenue  of  the  same, 

"  1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  when- 
ever any  taxpayer  or  his  agent  shall  tender  to  any  person  whose  duty  it  is 
to  collect  or  receive  taxes,  debts,  or  demands  due  the  commonwealth,  any 
papers  or  instruments  in  print,  writing,  or  engraving,  purporting  to  be 
coupons  detached  from  bonds  of  the  commonwealth  issued  under  the  act 
of  eighteen  hundred  and  seventy-one,  entitled  an  act  to  fund  the  public 
debt,  in  payment  of  any  such  taxes,  debts  and  demands,  the  person  to 
whom  such  papers  are  tendered  shall  receive  the  same,  giving  the  party 
tendering  a  receipt  stating  that  he  has  received  the  same  for  the  purpose 
of  identification  and  verification. 
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"  2.  He  shall  at  the  same  time  require  such  taxpayer  to  pay  his  taxes  in 
coin,  legal-tender  notes,  or  national  bank  bills,  and  upon  payment  give  him 
a  receipt  for  the  same.  In  case  of  refusal  to  pay,  the  taxes  due  shall  be 
collected  as  all  other  delinquent  taxes  are  collected. 

"  3.  He  shall  mark  each  paper  as  coupons  so  received,  with  the  initials  of 
the  taxpayer  from  whom  received,  and  the  date  of  receipt,  and  shall  deliver 
the  same,  securely  sealed  up,  to  the  judge  of  the  county  court  of  the  county 
or  hustings  court  of  the  city,  in  which  such  taxes,  debts,  or  demands  are 
payable.  The  taxpayer  shall  thereupon  be  at  liberty  to  file  his  petition  in 
said  county  court  against  the  commonwealth.  A  summons  to  answer 
which  petition  shall  be  served  on  the  commonwealth's  attorney,  who  shall 
appear  and  defend  the  same.  The  petition  shall  allege  that  he  has  ten- 
dered certain  coupons  in  payment  of  his  taxes,  debts,  and  demands,  and 
pray  that  a  jury  be  impaneled  to  try  whether  they  are  genuine,  legal 
coupons,  which  are  legally  receivable  for  taxes,  debts,  and  demands.  Upon 
this  petition  an  issue  shall  be  made  in  behalf  of  the  commonwealth  which 
shall  be  tried  by  a  jury,  and  either  party  shall  have  a  right  to  exceptions 
on  the  trial  and  of  appeal  to  the  circuit  court  and  court  of  appeals.  If 
it  be  finally  decided  in  favor  of  the  petitioner  that  the  coupons  tendered 
by  him  are  genuine,  legal  coupons,  which  are  legally  receivable  for 
taxes  and  so  forth,  then  the  judgment  of  the  court  shall  be  certified  to 
the  treasurer,  who,  upon  the  receipt  thereof,  shall  receive  said  coupons  for 
taxes  and  shall  refund  the  money  before  then  paid  for  his  taxes  by  the 
taxpayer  out  of  the  first  money  in  the  treasury,  in  preference  to  all  other 
claims. 

"4.  Whenever  any  taxpayer  shall  apply  to  any  court  in  this  common- 
wealth for  a  mandamus  to  compel  any  person  authorized  to  receive  or  col- 
lect taxes,  debts,  or  demands  due  the  commonwealth  to  receive  coupons 
for  taxes,  it  shall  be  the  duty  of  such  person  to  make  returns  to  said  man- 
damus, that  he  is  ready  to  receive  said  coupons  in  payment  of  such  taxes, 
debts,  and  demands  as  soon  as  they  have  been  legally  ascertained  to  be 
genuine,  and  the  coupons  which  by  law  are  actually  receivable.  Upon 
such  return,  the  court  before  whom  the  application  is  made  shall  require 
the  petitioner  to  pay  his  taxes  to  the  tax-collector  of  his  county  or  city,  or 
to  the  treasurer  of  the  commonwealth,  and  upon  filing  the  receipt  for  such 
taxes  in  such  court  the  said  court  shall  direct  the  petitioner  to  file  his  cou- 
pons in  such  court,  which  shall  then  forward  the  same  to  the  county  court 
of  the  county  or  hustings  court  of  the  city  where  such  taxes  are  payable, 
and  direct  such  court  to  frame  an  issue  between  the  petitioner  as  plaintiff 
and  the  commonwealth  as  defendant  as  to  whether  the  coupons  so  tendered 
are  genuine  coupons,  legally  receivable  for  taxes.  On  the  trial  of  the 
cause  the  attorney  for  the  commonwealth  in  the  lower  courts,  and  the  at- 
torney-general in  the  supreme  court  of  appeals,  shall  appear  for  the  com- 
monwealth and  require  proof  of  the  genuineness  and  legality  of  the  cou- 
pons in  issue.  Either  party  shall  be  entitled  to  exceptions,  and  an  appeal 
to  the  circuit  court  and  supreme  court  of  appeals  on  the  trial  of  this  issue. 
If  the  decision  be  finally  in  favor  of  the  petitioner,  the  mandamus  shall 
issue  requiring  the  coupons  to  be  received  for  said  taxes  and  so  forth  ;  and 
they  shall  be  so  received ;  and  on  the  certificate  of  such  judgment  the 
treasurer  of  the  commonwealth  shall  forthwith  refund  to  the  taxpayer  the 
amount  of  currency  or  money  before  then  paid  by  him  out  of  the  first 
money  in  the  treasury,  in  preference  to  all  other  claims. 

"  5.  This  act  shall  be  in  force  from  its  passage." 


On  the  20th  of  March,  1882,  Andrew  Antoni,  who  owed  the  state  taxes 
to  the  amount  of  three  dollars  and  fifteen  cents,  tendered  the  treasurer  of  the 
city  of  Richmond,  the  lawful  tax-collector,  a  coupon,  of  the  issue  of  1871, 
for  three  dollars,  and  fifteen  cents  lawful  money,  in  payment.  This  tender 
was  refused,  and  Antoni,  on  the  28th  of  March,  petitioned  the  supreme 
court  of  appeals  for  a  mandamus  to  require  its  acceptance.  The  treasurer, 
on  the  30th  of  March,  for  a  return  to  an  order  to  show  cause,  said  he  was 
ready  to  receive  the  coupon  as  soon  as  it  had  been  legally  ascertained  to  be 
genuine,  and  such  as  by  law  was  actually  receivable.  To  this  return  a  de- 
murrer was  filed.  Upon  the  hearing  ojf  the  demurrer,  the  court  being 
equally  divided  in  opinion  on  the  questions  involved,  "in  pursuance  of  an 
act  of  assembly  in  such  case  made  and  provided,"  denied  the  writ.  From 
a  judgment  to  that  effect  this  writ  of  error  was  brought. 

The  question  we  are  now  to  consider  is  not  whether,  if  the  coupon  ten- 
dered is  in  fact  genuine  and  such  as  ought,  under  the  contract,  to  be  re- 
ceived, and  the  tender  is  kept  good,  the  treasurer  can  proceed  to  collect 
the  tax  by  distraint  or  such  other  process  as  the  law  allows,  without  mak- 
ing himself  personally  responsible  for  any  trespass  he  may  commit,  but 
whether  the  act  of  1882  violates  any  implied  obligation  of  the  state  in 
respect  to  the  remedies  that  may  be  employed  for  the  enforcement  of  its 
contract,  if  the  collector  refuses  to  take  them. 

It  cannot  be  denied  that,  as  a  general  rule,  laws  applicable  to  the  case 
which  are  in  force  at  the  time  and  place  of  making  a  contract,  enter  into 
and  form  part  of  the  contract  itself,  and  "  that  this  embraces  alike  those 
laws  which  affect  its  validity,  construction,  discharge,  and  enforcement," 
(Walker  vs.  Whitehead,  16  Wall.,  317,)  but  it  is  equally  well  settled  that 
changes  in  the  forms  of  action  and  modes  of  proceeding  do  not  amount  to 
an  impairment  of  the  obligations  of  a  contract,  if  an  adequate  and  effi- 
cacious remedy  is  left.  This  limitation  upon  the  prohibitory  clause  of  the 
Constitution  in  respect  to  the  legislative  power  of  the  states  over  the  obli- 
gation of  contracts  was  suggested  by  Chief  Justice  Marshall  in  Sturges  vs. 
Crowniugshield,  4  Wheat.,  200,  207,  and  has  been  uniformly  acted  on 
since.  Mason  vs.  Haile,  12  Wheat.,  378  ;  Brouson  vs.  Kiuzie,  1  How., 
316;  Von  Hoffman  vs.  Quincy,  4  Wall.,  553;  Drehman  vs.  Stifle,  8 
Wall.,  602  ;  Gunn  vs.  Barry,  15  Wall.,  623;  Walker  vs.  Whitehead,  16 
Wall.,  318;  Terry  vs.  Anderson,  95  U.  S.,  633;  Tennessee  vs.  Sneed,  96 
U.  S.,  69;  Louisiana  vs.  Pilsbury,  105  U.  S.,  301.  As  was  very  prop- 
erly said  by  Mr.  Justice  Swayne  in  Von  Hoffman  vs.  Quincy,  ubi  supra, 
"  it  is  competent  for  the  states  to  change  the  form  of  the  remedy,  or  to 
modify  it  otherwise,  as  they  may  see  fit,  provided  no  substantial  right  se- 
cured by  the  contract  is  thereby  impaired.  No  attempt  has  been  made  to 
fix  definitely  the  line  between  alterations  of  the  remedy,  which  are  to  be 
deemed  legitimate,  and  those  which,  under  the  form  of  modifying  the 
remedy,  impair  substantial  rights.  Every  case  must  be  determined  upon 
its  own  circumstances.  Whenever  the  result  last  mentioned  is  produced 
the  act  is  within  the  prohibition  of  the  Constitution,  and  to  that  extent 
void."  In  all  such  cases  the  question  becomes,  therefore,  one  of  reason- 
ableness, and  of  that  the  legislature  is  primarily  the  judge.  Jackson  vs. 
Lamphire,  3  Pet.,  290 ;  Terry  vs.  Anderson,  ubi  supra.  We  ought  never 
to  overrule  the  decision  of  the  legislative  department  of  the  government  un- 
less a  palpable  error  has  been  committed.  If  a  state  of  facts  could  exist  that 
would  justify  the  change  in  a  remedy  which  has  been  made,  we  must  pre- 


sume  it  did  exist,  and  that  the  law  was  passed  on  that  account.  Munn 
vs.  Illinois,  94  U.  S.,  132.  We  have  nothing  to  do  with  the  motives  of 
the  legislature,  if  what  they  do  is  within  the  scope  of  their  powers  under 
the  Constitution. 

,,  The  right  of  the  coupon-holder  is  to  have  his  coupon  received  for  taxes 
when  offered.  The  question  here  is  not  as  to  that  right,  but  as  to  the 
remedy  the  holder  has  for  its  enforcement  when  denied.  At  the  time  the 
coupon  was  issued  there  was  a  remedy  by  mandamus  from  the  supreme 
court  of  appeals  to  compel  the  tax-collector  to  take  the  coupon  and  cancel 
the  tax.  This  implied  a  suit,  with  process,  pleadings,  issues,  trial,  and 
judgment.  No  restrictions  were  placed  on  the  defences  the  collector  could 
make.  He  might  raise  such  issues  as  he  chose.  Without  the  aid  of  some 
restraining  power,  the  mere  pendency  of  the  suit  would  not  prevent  the 
collector  from  proceeding  according  to  law  with  the  collection  of  the  tax. 
He  might,  if  he  went  on,  subject  himself  to  liability  for  damages,  if  the 
tender  was  one  he  ought  to  have  accepted,  but  there  was  nothing  to  pre- 
vent his  going  on  if  he  chose  to  take  this  risk. 

Under  this  law  the  trial  must  be  had  in  the  supreme  court  of  appeals  and 
at  the  time  and  place  where  that  court  was  to  be  held  for  other  purposes. 
There  was  nothing  in  the  law  to  give  these  cases  preference  over  others  for 
trial.  So  far  as  we  are  informed  they  stood  as  other  cases  before  the  court 
and  subject  to  such  orders  as  should  seem  to  be  reasonable.  The  tax-col- 
lector could  not  be  compelled  to  accept  the  coupon  and  discharge  the  tax 
until  final  judgment.  If  the  final  judgment  was  in  favor  of  the  holder  he 
recovered  his  costs  and  such  damages  as  the  jury  might  give  him. 

Under  sec.  4  of  the  act  of  1882,  when  a  mandamus  is  asked  for,  the  col- 
lector is  required  by  law  to  return  to  the  alternative  writ  or  rule  "  that  he 
is  ready  to  receive  said  coupons  in  payment  of  such  taxes,  ...  as 
soon  as  they  have  been  legally  ascertained  to  be  genuine,  and  the  coupons 
which  by  law  are  actually  receivable."  Upon  such  return  the  court  must 
require  the  petitioner  to  pay  his  taxes,  which  being  done  the  coupons  are 
taken  and  forwarded  to  the  county  court  of  the  county,  or  the  hustings 
court  of  the  city,  where  the  taxes  are  payable,  with  directions  to  that  court 
to  frame  an  issue  between  the  petitioner  as  plaintiff  and  the  commonwealth 
as  defendant  as  to  whether  the  coupons  so  tendered  are  genuine  coupons, 
legally  receivable  for  taxes.  Upon  this  issue  proof  of  the  genuineness  and 
legality  of  the  coupons  must  be  made.  Either  party  may  take  exceptions 
and  carry  the  case,  on  appeal,  to  the  circuit  court  and  supreme  court  of 
appeals.  If  the  decision  is  in  favor  of  the  petitioner  a  mandamus  is  to 
issue  and  the  money  he  paid  returned  to  him  out  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  claims. 

The  following  changes  are  thus  made  in  the  old  remedy:  1.  The  taxes 
actually  due  must  be  paid  in  money  before  the  court  can  proceed  after  the 
collector  has  signified  in  the  proper  way  his  willingness  to  receive  the  cou- 
pons, if  they  are  genuine  and  in  law  receivable ;  2.  The  coupons  must  be 
filed  in  the  court  of  appeals  ;  and,  3.  They  must  be  sent  to  the  local  court 
to  have  the  fact  of  their  genuineness  and  receivability  determined,  subject 
to  an  appeal  to  the  circuit  court  and  the  supreme  court  of  appeals.  As 
the  suit  is  for  a  mandamus  all  the  provisions  of  the  general  law  regulating 
the  practice  not  inconsistent  with  the  new  law  remain,  and  if  the  petitioner 
succeeds  in  getting  his  peremptory  writ  he  will  recover  his  costs.  No  issues 
are  required  that  it  would  not  have  been  in  the  power  of  the  collector 
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to  raise  before  the  chaDge  was  made,  and  there  is  no  additional  burden 
of  proof  imposed  to  meet  the  issues,  so  that  the  simple  question  is,  whether 
the  requirement  of  the  advance  of  the  taxes,  and  the  change  of  the  place 
and  manner  of  trial,  impair  the  obligation  of  the  contract  on  the  part  of 
the  state  to  furnish  an  adequate  and  efficacious  remedy  to  compel  a  tax- 
collector  to  receive  the  coupons  in  payment  of  taxes,  in  case  he  will  not  do 
it  without  compulsion. 

1.  As  to  the  payment  of  the  taxes  in  advance. 

In  this  connection  it  must  be  borne  in  mind  that  the  legislation,  the  va- 
lidity of  which  is  involved,  relates  alone  to  the  collection  of  taxes  levied 
under  the  authority  of  the  state  for  the  purposes  of  revenue.  Promptness 
in  the  payment  of  taxes  by  the  citizen  is  as  important  as  promptness  by 
the  state  in  the  discharge  of  its  own  obligations.  In  fact  ordinarily  the 
last  cannot  be  done  without  the  first.  Hence,  under  the  revenue  system  of 
the  United  States,  the  collection  of  the  revenue  in  the  manner  prescribed  by 
law  cannot  be  restrained  by  judicial  proceedings.  The  only  remedy  for  an 
illegal  exaction  is  payment  under  protest  and  suit  to  recover  back  the 
money  paid.  The  reason  is,  that  as  it  is  necessary  the  government  should 
be  able  to  calculate  with  certainty  on  its  revenues,  it  is  better  that  the  indi- 
vidual should  be  required  to  pay  what  is  demanded  under  the  forms  of 
law,  and  sue  to  recover  back  what  he  pays,  than  that  the  government 
should  be  embarrassed  in  its  operations  by  a  stay  of  collection. 

It  is  to  be  noticed  also  that  the  law  which  authorized  the  issue  of  the 
bonds  and  coupons  did  not  in  express  terms  provide  that  the  coupon-holder 
should  have  the  remedy  of  mandamus  to  compel  the  tax-collector  to  take 
his  coupons.  His  claim  to  relief  in  that  way  rests  alone  on  the  fact,  that 
when  his  coupon  was  issued  mandamus  was  an  existing  form  of  action  in 
the  state,  which  the  courts  have  decided  was  applicable  to  such  a  case. 
What  the  legislature  has  done  is  only  to  say,  that  before  this  remedy  can  be 
resorted  to  the  amount  due  for  taxes  shall  be  deposited  in  the  treasury. 
That  being  done,  the  suit  may  go  on.  If  in  the  suit  it  shall  be  deter- 
mined that  the  coupons  tendered  are  genuine  and  in  law  receivable,  the 
collector  will  be  required  to  accept  them,  and  the  money  will  be  restored. 
If,  however,  the  judgment  is  against  the  coupon-holder,  the  taxes  will  be 
paid,  and  the  state  will  have  suffered  no  inconvenience  for  want  of  its  just 
revenues.  Looking  at  the  case,  therefore,  as  one  affecting  the  collection 
of  the  public  revenue,  we  cannot  see  that  the  requirement  of  the  advance 
of  the  taxes  as  a  condition  to  the  employment  of  the  remedy,  is  such  an 
impairment  of  the  contract  as  makes  the  requirement  invalid. 

2.  As  to  the  change  in  the  place  and  mode  of  trial. 

We  cannot  think  this  of  itself  invalidates  the  law.  So  far  as  the  change 
of  place  is  concerned,  it  simply  takes  from  the  supreme  court  of  appeals 
jurisdiction  for  the  trial  of  the  questions  of  fact,  and  confers  precisely  the 
same  jurisdiction  upon  another  court,  with  ample  provision  for  appeal,  so 
that  in  the  end  the  authority  of  the  court  of  appeals  may  be  invoked  on 
all  matters  of  law.  The  courts  on  which  the  new  jurisdiction  is  conferred 
are  required  by  law  to  hold  frequent  terms,  and  the  trial  is  to  be  had  in 
the  county  where  the  taxes  are  to  be  paid.  It  is  difficult  to  see  how  this 
impairs,  in  any  manner,  either  the  adequacy  or  the  efficiency  of  the  origi- 
nal remedy. 

Then,  as  to  the  manner  of  the  trial.  The  deposit  of  the  coupons  with 
the  court  of  appeals,  if  the  suit  is  to  go  on,  cannot  be  considered  unreason- 


able.  If  the  trial  had  been  conducted  under  the  old  law,  the  coupons 
would  have  to  be  at  some  time  surrendered,  and  the  precise  stage  of  the 
case  in  which  this  is  to  be  done  is  by  no  means  important,  so  far  as  the 
present  question  is  concerned.  Neither  does  the  positive  requirement  of 
an  issue  as  to  the  genuineness  and  receivability  of  the  coupons  and  a  trial 
by  jury  affect  the  validity  of  the  law.  Under  the  old  law,  this  same  issue 
might  have  been  raised,  and  the  same  trial  by  jury  required.  It  certainly 
is  not  an  impairment  of  an  old  remedy  to  make  that  imperative  which  be- 
fore was  discretionary. 

Without  pursuing*  the  subject  further,  we  say  that,  in  our  opinion,  the 
fourth  section  of  the  act  of  1882  does  not  impair  the  obligation  of  any  con- 
tract which  the  state  has  made  with  the  holders  of  its  interest-coupons. 

After  this  suit  was  begun,  but  before  it  was  tried,  the  General  Assem- 
bly of  Virginia  amended  the  section  of  the  code  conferring  jurisdiction  on 
the  supreme  court  of  appeals  in  suits  for  mandamus,  so  that  it  now  reads  as 
follows : 

"  CHAP.  19. — An  act  to  amend  and  re-enact  section  four,  chapter  one  hundred 

and  fifty-six,  of  the  code  of  eighteen  hundred  and  seventy-three,  in  relation  to 
mandamus,  prohibition,  <&c. 

"  1.  Be  it  enacted  by  the  General  Assembly  of  Virginia,  That  chapter 
one  hundred  and  fifty-six,  section  four,  of  the  Code  of  Virginia  of  eighteen 
hundred  and  seventy-three,  be  amended  and  re-enacted,  so  as  to  read  as 
follows  : 

"  §  4.  The  said  supreme  court,  besides  having  jurisdiction  of  all  such 
matters  as  are  now  pending  therein,  shall  have  jurisdiction  to  issue  writs 
of  mandamus  and  prohibition  to  the  circuit  and  corporation  courts,  and  to 
the  hustings  court  and  the  chancery  court  of  the  city  of  Richmond,  and 
in  all  other  cases  in  which  it  may  be  necessary  to  prevent  a  failure  of 
justice,  in  which  a  mandamus  may  issue  according  to  the  principles  of  the 
common  law,  provided  that  no  writ  of  mandamus,  prohibition,  or  any 
other  summary  process  whatever,  shall  issue  in  any  case  of  the  collection  or 
attempt  to  collect  revenue,  or  compel  the  collecting  officers  to  receive  any- 
thing in  payment  of  taxes  other  than  as  provided  in  chapter  forty-one,  acts 
of  assembly,  approved  January  twenty-six,  eighteen  hundred  arid  eighty- 
two,  or  in  any  case  arising  out  of  the  collection  of  revenue  in  which  the 
applicant  for  the  writ  of  process  has  any  other  remedy  adequate  for  the 
protection  and  enforcement  of  his  individual  right,  claim,  and  demand,  if 
just. 

"The  practice  and  proceedings  upon  such  writs  shall  be  governed  and 
regulated,  in  all  cases,  by  the  principles  and  practice  now  prevailing  in  re- 
spect to  writs  of  mandamus  and  prohibition  respectively. 

"  2.  This  act  shall  be  in  force  from  its  passage." 

This,  it  is  claimed,  repealed  section  4  of  the  act  of  January,  1882,  and  took 
away  entirely  the  remedy  by  mandamus.  Without  deciding  that  question 
we  proceed  to  consider  the  remedy  provided  in  sections  1, 2, and  3  of  the  act 
of  1882,  which,  it  is  conceded,  will  remain  in  force  even  if  section  4  is  re- 
pealed. These  sections  provide,  in  substance,  that  if  coupons  are  ten- 
dered in  payment  of  taxes,  the  collector  shall  take  and  receipt  for  them  for 
the  purposes  of  identification  and  verification.  He  shall  then  require  pay- 
ment of  the  taxes  in  money,  and  after  marking  the  coupons  with  the  in- 
itials of  the  name  of  the  owner,  deliver  them  to  the  judge  of  the  county 
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court  of  the  county,  or  hustings  court  of  the  city,  where  the  taxes  are 
payable.  The  taxpayer  may  then  file  his  petition  in  the  county  or  hust- 
ings court  against  the  commonwealth  to  have  a  jury  empanneled  to  try 
whether  the  coupons  "  are  genuine,  legal  coupons,  which  are  legally  re- 
ceivable for  taxes,  debts,  and  demands."  The  commonwealth  may  be 
brought  into  court  by  service  of  a  summons  on  the  commonwealth's  at- 
torney. Upon  this  petition  an  issue  and  trial  by  jury  is  to  be  had,  with 
ample  privileges  to  all  parties  of  exception  and  appeal.  If  the  suit  is 
finally  decided  in  favor  of  the  taxpayer,  he  is  to  have  the  amount  paid  by 
him  for  the  taxes  refunded  out  of  the  first  money  in  the  treasury,  in 
preference  to  all  other  claims. 

It  is  somewhat  difficult  to  see  any  substantial  difference  between  the 
remedy  given  by  these  sections  and  that  by  section  4.  There  the  form  of 
the  suit  is  mandamus  begun  while  the  coupons  are  in  the  hands  of  the 
taxpayer.  After  the  suit  has  been  begun ,  the  court  requires  a  delivery  of 
'  the  coupons  into  its  own  possession  and  the  payment  of  the  amount  of  the 
taxes  into  the  treasury.  This  being  done,  the  court  sends  the  coupons  to 
the  appropriate  tribunal  for  adjudication,  and  the  proceedings  thereafter 
are  in  all  material  respects  like  those  provided  for  in  the  other  sections. 
The  judgment  is  also  the  same,  except  as  to  the  merest  matters  of  form. 
In  both  proceedings,  the  object  is  to  require  the  collector  to  accept  the 
coupons  as  payment  of  the  tax,  and  deliver  back  the  money  that  has  been 
deposited  for  the  same  purpose  in  case  the  coupons  are  not  in  law  receivable. 
The  petition  for  mandamus,  filed  in  the  court  of  appeals,  under  section 
4,  is  the  exact  equivalent  of  the  petition  to  be  filed  in  the  other  courts, 
under  sections  1,  2,  and  3,  to  have  the  genuineness  and  the  receivability 
of  the  coupons  determined,  and  in  both,  the  real  matter  submitted  for 
determination  is,  whether  the  taxpayer  is  entitled  to  have  back  the  money 
he  has  deposited  to  pay  his  taxes  in  case  his  coupons  ought  to  have  been 
received. 

Mandamus,  in  this  class  of  cases,  is  in  the  nature  of  a  suit  to  obtain  a 
specific  performance  of  a  contract.  But  in  the  present  case  the  performance 
sought  is  the  payment  of  money,  and  the  remedy  substituted  is  equivalent 
to  a  suit  at  law,  for  its  recovery,  with  ample  provision  for  the  satisfaction 
of  any  judgment  that  may  be  obtained  ;  for  it  is  made  the  ministerial 
duty  of  the  treasurer  to  pay  the  amount  of  the  recovery  out  of  the  first 
money  in  the  treasury,  and  in  preference  to  all  other  claims,  as  soon  as 
the  judgment  is  properly  certified.  The  language  of  the  act  is,  "  shall 
refund  the  money  before  then  paid  for  his  taxes  by  the  taxpayer  out  of 
the  first  money  in  the  treasury,  in  preference  to  all  other  claims."  Clearly 
this  is  an  appropriation  by  law  of  money  in  the  treasury,  within  the  mean- 
ing of  art.  X.,  sec  10,  of  the  constitution  of  Virginia,  and  the  treasurer 
would  be  authorized  to  make  the  payment  without  further  legislative  ac- 
tion. It  will  be  time  enough  to  consider  the  effect  of  a  repeal  of  this 
branch  of  the  remedy  when  that  shall  be  attempted. 

The  primary  obligation  of  the  state  is  for  the  payment  of  the  coupons. 
All  else  is  simply  as  a  means  to  that  end.  It  matters  not  whether  the 
coupons  have  been  refused  for  the  taxes,  if  full  payment  of  the  amount 
they  call  for  is  actually  made  in  money.  A  remedy,  therefore,  which  is 
ample  for  the  enforcement  of  the  payment  of  the  money  is  ample  for  all 
the  purposes  of  the  contract.  That,  we  think,  is  given  by  the  act  of  1882 
in  both  forms  of  proceeding. 
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Some  objection  is  made  to  the  1st,  2d,  and  3d  sections  because  there  is 
no  provision  for  the  recovery  of  costs.  Without  determining  whether 
in  point  of  fact  costs  can  be  recovered,  it  is  sufficient  to  say  that  costs,  eo 
nomine,  were  not  recoverable  at  common  law,  and  are  usually  regulated  by 
statute.  Certainly,  it  would  not  sbe  claimed  that  the  change  of  an  ordi- 
nary statute,  which  provided  a  remedy  for  the  enforcement  of  contracts, 
so  as  to  prevent  the  recovery  of  costs  when  they  had  been  given  before, 
would  impair  the  obligation  of  contracts  between  individuals  that  were 
affected  by  what  was  done,  and  we  see  no  reason  why  one  rule,  in  this 
particular,  should  be  applied  to  individuals  and  another  to  the  state. 

In  conclusion,  we  repeat  that  the  question  presented  by  this  record  is 
not  whether  the  tax-collector  is  bound  in  law  to  receive  the  coupon, 
notwithstanding  the  legislation  which,  on  its  face,  prohibits  him  from 
doing  so,  nor  whether,  if  he  refuses  to  take  the  coupon  and  proceeds  with 
the  collection  of  the  tax  by  force,  he  can  be  made  personally  responsible  in 
damages  for  what  he  does,  but  whether  the  obligation  of  the  contract  has 
been  impaired  by  the  changes  which  have  been  made  in  the  remedies  for 
its  enforcement  in  case  he  refuses  to  accept  the  coupons.  We  decide  only 
the  question  which  is  actually  before  us.  It  is  no  doubt  true  that  the 
commercial  value  of  the  bonds  and  coupons  has  been  impaired  by  the 
hostile  legislation  of  the  state,  but  this  impairment,  in  our  opinion,  comes 
not  from  the  change  of  the  remedies,  but  from  the  refusal  to  accept  the 
coupons  without  suit.  What  we  are  called  upon  to  consider  in  this  case 
is  not  the  refusal  to  take  the  coupons,  but  the  remedy  after  refusal. 

We  might  have  satisfied  ourselves  by  a  reference  to  the  case  of  Tennes- 
see vs.  Sneed,  ubi  supra,  where  the  same  general  question  was  before  us, 
but  as  we  were  asked  to  reconsider  that  case,  we  have  done  so  with  the  same 
result,  and,  as  we  think,  without  in  any  manner  departing  from  the  long 
line  of  cases  in  which  the  principle  involved  has  been  recognized  and  ap- 
plied. 

Inasmuch  as  we  are  satisfied  that  a  remedy  is  given  by  the  act  of  1882, 
substantially  equivalent  to  that  in  force  when  the  coupons  were  issued,  we 
have  not  deemed  it  necessary  to  consider  what  would  be  the  effect  of  a 
statute  taking  away  all  remedies.  The  judgment  is  affirmed. 


Mr.  Justice  FIELD,  dissenting. 

I  am  not  able  to  agree  with  the  majority  of  the  court  in  the  judgment 
in  this  case,  nor  in  the  reasoning  on  which  it 'is  founded.  The  legislation  of 
Virginia,  which  is  sustained,  appears  to  me  to  be  in  flagrant  violation  of 
the  contract  with  her  creditors  under  the  act  of  March  30,  1871,  com- 
monly known  as  the  funding  act;  and  the  doctrines  advanced  by  the  court, 
though  not  so  intended,  do,  in  fact,  license  any  disregard  of  her  obligations 
which  the  ill-advised  policy  of  her  legislators  may  suggest. 

The  plaintiff  in  error,  the  petitioner  in  the  court  below,  is  a  citizen  of 
Virginia  and  a  resident  of  the  city  of  Richmond.  He  owns  property 
there,  and  on  the  20th  of  March,  1882,  was  indebted  to  the  state  for  taxes 
to  the  amount  of  $3.15.  At  that  time  he  was  also  the  lawful  holder  of  an 
overdue  interest-coupon  for  $3.00,  which  had  been  cut  from  a  bond  of  the 
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state,  issued  under  the  provisions  of  the  funding  act.     This  coupon  is  in 
the  following  words : 

"The  Commonwealth  of  Virginia  will  pay  the  bearer  three  dollars,  in- 
terest due  first  January,  1882,  on  bond  6,498. 

"GEORGE  RYE, 

"  Treasurer  of  the  Commomvealth  of  Virginia. 
"Coupon  No.  21." 

And  on  its  face  it  thus  declares  : 

"Receivable  at  and  after  maturity  for  all  taxes,  debts,  and  demands 
due  the  state." 

The  receivability  of  such  coupons  for  state  taxes,  debts,  and  demands 
was,  as  will  hereafter  be  shown,  the  principal  consideration  for  the  surren- 
der of  former  bonds  of  the  state  and  the  acceptance  of  a  less  number  in 
their  place. 

The  petitioner,  in  payment  of  his  taxes,  tendered  the  coupon  he  held  and 
fifteen  cents  in  money  to  the  treasurer  of  Richmond,  who  was  charged  by 
law  with  the  duty  of  collecting  taxes  due  to  the  state  in  that  city,  but  he  re- 
fused to  receive  them.  Application  was  then  made  to  the  Supreme  Court 
of  Appeals  to  compel  their  receipt.  The  treasurer  set  up  in  his  answer 
that  he  was  ready  to  receive  the  coupon  in  payment  of  the  taxes  as  soon 
as  it  was  ascertained  to  be  genuine  and  legally  receivable.  This  answer 
was  founded  upon  the  provisions  of  the  act  of  January  14,  1882,  -entitled 
"An  act  to  punish  frauds  upon  the  commonwealth  and  the  holders  of  her 
securities  in  the  collection  and  disbursement  of  revenues."  Upon  the  va- 
lidity of  its  provisions  the  judges  of  the  court  of  appeals  equally  divided, 
and  the  application  failed  The  preamble  of  the  act  recites  that  bonds  pur- 
porting to  be  those  of  the  commonwealth,  issued  under  the  act  of  March  30, 
1871,  are  in  existence  without  authority  of  law;  that  other  bonds  are  in 
existence,  which  are  spurious,  stolen,  or  forged,  bearing  coupons  in  the 
similitude  of  those  which  are  genuine  and  receivable  for  taxes,  debts,  and 
demands  of  the  state ;  that  coupons  from  such  spurious,  stolen,  and  forged 
bonds  are  received  in  payment  of  such  taxes,  debts,  and  demands ;  that 
coupons  from  genuine  bonds,  after  having  been  thus  received,  are  fre- 
quently reissued  and  received  more  than  once  in  such  payment;  and  that 
such  frauds  on  the  rights  of  the  holders  of  the  bonds  impair  the  con- 
tract made  by  the  commonwealth  with  them,  and,  therefore,  for  the  al- 
leged purpose  of  protecting  the  rights  of  the  bondholders,  and  of  enforc- 
ing the  contract  between  them  and  the  state,  the  act  declares  that  when- 
ever any  tax-payer  or  his  agent  shall  tender  to  a  collector  any  papers  or 
instruments  in  print  purporting  to  be  coupons  detached  from  bonds  of  the 
commonwealth,  issued  under  the  act  of  1871,  to  fund  the  public  debt,  the 
collector  shall  receive  the  same,  and  give  the  party  tendering  a  receipt, 
stating  that  he  has  received  them  for  the  purpose  of  identification  and 
verification  ;  that  he  shall,  at  the  same  time,  require  such  tax-payer  to  pay 
his  taxes  in  coin,  legal-tender  notes,  or  national-bank  bills,  and  if  payment 
be  refused,  the  taxes  shall  be  collected  as  other  delinquent  taxes ;  that 
the  collector  shall  mark  each  coupon  thus  received  with  the  initials  of  the 
tax-payer,  and  deliver  them  sealed  up  to  the  judge  of  the  county  court  of 
the  county,  or  hustings  court  of  the  city,  in  which  the  taxes  are  payable. 
It  then  provides  that  the  tax-payer  shall  be  at  libertv  to  file  his  peti- 
tion in  said  county  court  against  the  commonwealth;  that  a  summons  to 
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answer  the  same  shall  be  served  on  the  commonwealth's  attorney,  who  is 
to  appear  and  defend  the  same ;  that  in  his  petition  the  tax-payer  must  al- 
lege that  he  has  tendered  the  coupons  in  payment  of  his  taxes,  and  pray 
that  a  jury  be  impannelled  "  to  try  whether  they  are  genuine  legal  cou- 
pons, which  are  legally  receivable  for  taxes,  debts,  and  demands."  Upon 
this  petition  an  issue  is  to  be  made  on  behalf  of  the  commonwealth,  which 
is  to  be  tried  by  a  jury,  and  either  party  is  to  have  a  right  to  exceptions 
on  the  trial  and  to  an  appeal  to  the  circuit  court  and  ultimately  to  the 
court  of  appeals.  If  it  be  finally  decided  in  favor  of  the  petitioner  that 
the  coupons  are  "genuine  legal  coupons,  receivable  for  taxes,  and  so 
forth,"  then  the  judgment  of  the  court  is  to  be  certified  to  the  treasurer  of 
the  commonwealth,  who,  upon  receipt  thereof,  shall  receive  the  coupons 
for  taxes  and  refund  to  the  tax-payer  the  amount  before  paid  by  him  out 
of  the  first  money  in  the  treasury,  in  preference  to  other  claims. 

The  act  also  provides  that  whenever  any  tax-payer  applies  to  a  court  for 
a  mandamus  to  compel  a  collector  of  taxes  to  receive  coupons  for  them,  it 
shall  be  the  duty  of  the  collector  to  return  that  he  is  ready  to  receive,  in 
payment  of  the  taxes,  the  coupons  as  soon  as  they  have  been  legally 
ascertained  to  be  genuine,  and  by  law  actually  receivable;  and  that, 
upon  such  return  being  made,  the  court  shall  require  the  petitioner  to 
pay  his  taxes  to  the  collector  of  the  city  or  county,  or  to  the  treasurer 
of  the  commonwealth ;  and  upon  filing  the  receipt  for  the  same,  that 
the  court  shall  direct  the  petitioner  to  file  his  coupons  in  court,  which 
shall  then  forward  the  same  to  the  county  court  of  the  county,  or  hustings 
court  of  the  city,  where  the  taxes  are  payable,  and  direct  that  court  to 
frame  an  issue  between  the  petitioner  and  the  commonwealth  as  to  whether 
the  coupons  thus  tendered  are  genuine  and  legally  receivable  for  taxes. 
On  the  trial  either  party  is  to  be  entitled  to  exceptions,  and  to  an  appeal  to 
the  circuit  court  and  to  the  supreme  court  of  appeals.  If  the  decision  be 
finally  in  favor  of  the  petitioner,  he  is  to  be  entitled  to  a  mandamus  that 
the  coupon  be  received  for  taxes ;  but  inasmuch  as  those  taxes  have  already 
been  paid,  they  are  to  be  refunded  by  the  treasurer  of  the  commonwealth 
out  of  the  first  money  in  the  treasury,  in  preference  to  all  other  claims. 
A  subsequent  act,  passed  on  the  7th  of  April,  1882,  amending  a  section 
of  the  Code  of  Virginia  of  1873,  prohibits  the  Supreme  Court  of  Appeals 
from  issuing  the  writ  of  mandamus  or  any  other  summary  process  to  compel 
the  collecting  officers  of  the  state  to  receive  anything  in  payment  of  taxes 
other  than  gold  or  silver,  treasury  notes  of  the  United  States,  or  bills  of 
the  national  banks. 

The  question  for  decision  here  is  as  to  the  constitutionality  of  the  act 
of  January  14,  1882,  which  destroys  the  receivability  of  the  coupon  for 
taxes,  allows  a  suit  for  the  recovery  of  its  amount  only  after  they  have 
been  paid,  and  authorizes  a  recovery  only  when  the  jury  have  found  that 
it  is  genuine  and  legally  receivable  for  them,  and  of  the  act  of  April  7, 
1882,  which  withdraws  from  the  Supreme  Court  of  Appeals  the  power  to 
compel  the  receivability  of  the  coupon  for  taxes.  In  other  words,  do  these 
acts  impair  the  obligation  of  the  contract  upon  which  the  coupons  were 
originally  issued? 

A.  brief  reference  to  the  history  of  the  funding  act  of  1871  will  serve  to 
place  this  subject  in  a  clear  light.  Prior  to  the  late  war  Virginia  con- 
structed various  public  works,  and  to  enable  her  to  do  so  she^  borrowed 
large  sums  of  money,  for  which  she  issued  her  bonds,  exceeding  in  amount 
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thirty  millions  of  dollars.  The  interest  on  them  was  regularly  paid  up 
to  the  breaking  out  of  the  war.  Afterwards  its  payment  ceased,  and  until 
1871,  with  the  exception  of  some  small  sums  remitted  to  London  for  for- 
eign bondholders  or  paid  in  Virginia  in  Confederate  money,  and  a  small 
amount  in  1866  and  1867,  no  part  of  the  interest  or  principal  was  ever 
paid.  In  1871,  the  principal  of  her  debt,  with  its  unpaid  and  overdue 
interest,  amounted  to  over  forty-five  millions  of  dollars. 

During  the  war  the  people  of  a  portion  of  her  territory  separated  from 
her,  and  formed  a  new  state,  by  the  name  of  West  Virginia,  which  was 
admitted  by  Congress  into  the  Union.  Nearly  one-third  of  the  territory  of 
Virginia  and  one-third  of  her  people  were  thus  withdrawn  from  her  orig- 
inal limits  and  jurisdiction.  Her  then  indebtedness  was  justly  chargeable 
against  her  and  the  new  state  in  some  ratable  proportion.  The  money 
raised  by  her  bonds  had  been  expended  in  improvements  throughout  the 
entire  territory.  All  portions  of  it  had  participated  in  the  benefits  con- 
ferred by  the  expenditure  of  the  moneys.  It  was  but  just,  therefore, 
that  the  new  state  should  assume  and  pay  an  equitable  proportion  of  the 
debt.  It  is  a  well-settled  doctrine  of  public  law  that  upon  a  division  of 
a  state  into  two  or  more  states,  her  debts  shall  be  ratably  apportioned 
among  them.  (See  authorities  upon  his  subject  in  Hartman  vs.  Green- 
how,  102  U.S.,  677.) 

In  conformity  with  this  doctrine  West  Virginia,  in  her  first  constitution, 
adopted  in  1863,  recognized  her  liability  in  this  respect  and  declared  that 
"An  equitable  proportion  of  the  public  debt  of  the  commonwealth  of 
Virginia  prior  to  the  first  day  of  January  in  the  year  1861  shall  be  as- 
sumed by  this  state,  and  the  legislature  shall  ascertain  the  same  as  soon  as 
may  be  practicable,  and  provide  for  the  liquidation  thereof  by  a  sinking 
fund  sufficient  to  pay  the  accruing  interest  and  redeem  the  principal  within 
thirty-four  years."  (Constitution  of  1863,  Art.  8,  sec.  8.)  She,  however,  did 
nothing,  up  to  1871,  to  give  effect  to  this  unequivocal  and  solemn  recog- 
nition of  her  liability  or  to  her  positive  injunction  that  the  legislature 
should,  as  soon  as  practicable,  ascertain  the  same  and  provide  for  its  liqui- 
dation ;  and  she  has  done  nothing  since. 

The  Commonwealth  of  Virginia,  nevertheless,  undertook  in  that  year  to 
effect  a  settlement  with  her  creditors,  taking  as  a  basis  that  inasmuch  as 
one-third  of  her  former  territory  and  population  was  embraced  in  the 
new  state,  the  latter  should  assume  one-third  of  the  debt  and  the  com- 
monwealth should  settle  for  the  remainder.  Acccordingly,  her  legisla- 
ture on  the  30th  of  March,  1871,  passed  the  funding  act.  It  is  en- 
titled "  An  act  to  provide  for  the  funding  and  payment  of  the  public 
debt."  Its  preamble  recites  that  in  the  ordinance  authorizing  the  creation 
of  the  State  of  West  Virginia,  it  was  provided  that  she  should  take  upon 
herself  a  just  proportion  of  the  public  debt  of  the  commonwealth  of  Vir- 
ginia prior  to  the  first  day  of  January,  1861,  and  that  this  provision  has 
not  been  fulfilled,  although  repeated  and  earnest  efforts  in  that  behalf  have 
been  made  by  Virginia,  and  that  the  people  of  the  commonwealth  are 
anxious  for  the  prompt  liquidation  of  her  proportion  of  the  debt,  estimated 
at  two-thirds  of  the  same ;  and  then  declares  that  to  enable  the  State  of 
West  Virginia  to  settle  her  proportion  of  said  debt  with  the  holders  thereof, 
and  to  prevent  any  complications  or  difficulties  which  may  be  interposed 
to  any  other  manner  of  settlement,  and  for  the  purpose  of  promptly  re- 
storing the  credit  of  Virginia,  by  providing  for  the  prompt  and  certain 
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payment  of  the  interest  upon  the  just  proportion  of  her  debt  as  the  same 
should  become  due,  the  legislature  enacts  that  the  owners  of  the  bonds, 
stocks,  or  interest  certificates  of  the  state,  with  some  exceptions,  may 
fund  two-thirds  of  the  amount  of  the  same,  together  with  two-thirds  of  the 
interest  due,  or  to  become  due  thereon,  up  to  July  1st,  1871,  in  six  per 
cent,  coupon  or  registered  bonds  of  the  state  having  thirty-four  years  to 
run,  but  redeemable  at  the  pleasure  of  the  state  after  ten  years,  the  bonds 
to  be  made  payable  to  order  or  bearer,  and  the  coupons  to  bearer.  The 
act  declares  that  the  coupons  shall  be  payable  semi-annually,  and  "  be  re- 
ceivable at  and  after  maturity  for  all  taxes,  dues,  and  demands  due  the 
state,"  which  shall  be  so  expressed  on  their  face,  and  that  the  bonds  shall 
bear  on  their  face  a  declaration  to  the  effect  that  their  redemption  is  se- 
cured by  a  sinking  fund,  provided  for  by  the  law  under  which  they  were 
issued.  For  the  remaining  one-third  of  the  amount  of  the  bonds  thus 
funded  the  act  provides  that  certificates  shall  be  issued  to  the  creditors, 
setting  forth  the  amount  with  the  interest  thereon,  and  that  their  payment 
shall  be  provided  for  in  accordance  with  such  settlement  as  may  subse- 
quently be  made  between  the  two  states,  and  that  Virginia  will  hold  the 
bonds  surrendered,  so  far  as  they  are  not  funded,  in  trust  for  the  holder 
or  his  assignees. 

This  act  induced  a  large  number  of  creditors  to  surrender  their  bonds, 
and  take  new  bonds,  with  interest-coupons  annexed,  for  two-thirds  of  their 
amount  and  certificates  for  the  balance.  The  number  of  bonds  sur- 
rendered amounted  to  about  thirty  millions  of  dollars,  for  which  new 
bonds  to  the  amount  of  twenty  millions  were  issued.  A  contract  was  thus 
executed  between  the  state  and  the  holders  of  the  new  coupons  which  the 
state  could  not  afterwards  impair.  As  this  court,  with  only  one  dissenting 
member,  said  in  Hartman  vs.  Greenhow  with  respect  to  this  contract  : 
"  She  thus  bound  herself  not  only  to  pay  the  bonds  when  they  became 
due,  but  to  receive  the  interest-coupons  from  the  bearer  at  and  after 
their  maturity,  to  their  full  amount,  for  any  taxes  or  dues  by  him  to  the 
state.  This  receivability  of  the  coupons  for  such  taxes  and  dues  was 
written  on  their  face,  and  accompanied  them  into  whatever  hands  they 
passed.  It  constituted  their  chief  value,  and  was  the  main  consideration 
offered  to  the  holders  of  the  old  bonds  to  surrender  them  and  accept  new 
bonds  for  two-thirds  of  their  amount."  (102  U.  S.,  679.) 

The  Supreme  Court  of  Appeals  of  Virginia  had  previously  spoken,  with 
respect  to  this  contract,  with  equal  clearness.  Notwithstanding  the  lan- 
guage of  the  act  of  March  30,  1871,  declaring  that  the  interest-coupons 
of  the  new  bonds  shall  be  "  receivable  at  and  after  maturity  for  all  taxes, 
debts,  dues,  and  demands  due  the  state,"  and  this  is  expressed  upon  their 
face,  the  legislature  of  Virginia,  within  less  than  a  year  afterwards,  on 
March  7,  1872,  passed  an  act  declaring  that  it  shall  not  be  lawful  for  any 
officers  charged  with  the  collection  of  taxes  or  other  demands  of  the  state 
then  due,  or  to  become  due,  "to  receive  in  payment  thereof  anything  else 
than  gold  or  silver  coin,  United  States  Treasury  notes,  or  notes  of  the 
national  banks."  As  this  act  was  in  direct  conflict  with  that  of  March 
30,  1871,  its  validity  was  assailed,  and  came  before  the  court  of  ap- 
peals, in  Antoni  vs.  Wright,  at  the  November  term,  1872.  (22  Grattan, 
833.)  In  an  opinion  of  great  ability  and  learning,  the  character  and  ef- 
fect of  the  funding  act  were  elaborately  considered ;  and  it  was  held  that  its 
provisions  constituted  a  contract  founded  upon  valuable  considerations  and 
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binding  upon  the  state.  By  the  decision  of  the  state  court  in  that  case, 
and  of  this  court  in  Hartman  vs.  Greenhow,  the  receivability  of  the 
coupons  for  taxes  and  demands  of  the  state  was  held  to  be  an  essential 
part  of  the  contract  on  which  the  bonds  were  received,  and  to  constitute  the 
chief  value  of  the  coupon  and  the  principal  inducement  offered  for  the  surren- 
der of  the  old  bonds  and  the  acceptance  of  two- thirdsof  their  amount.  When 
the  legislature  subsequently  attempted  to  annul  this  receivability,  and 
required  coin  or  currency  to  be  received  for  taxes,  the  court  of  appeals 
held  that  such  interference  with  the  receivability  of  the  coupons  im- 
paired the  obligation  of  the  contract  and  was  void.  When  again  the  legis- 
lature attempted  to  impair  that  receivability,  by  requiring  the  tax  on  the 
bond  to  which  it  originally  belonged  to  be  first  deducted  from  the  amount  of 
the  coupon  before  it  could  be  received  for  other  taxes,  this  court  held  that 
the  legislation  impaired  the  obligation  of  the  contract.  But  now,  strange 
to  say,  a  law  is  sustained,  as  not  impairing  the  obligation  of  the  contract, 
although  it  prohibits  the  receivability  of  the  coupons  for  state  taxes,  dues, 
and  demands,  and  requires  the  holder  to  pay  them  in  coin,  treasury  notes, 
or  bills  of  the  national  banks,  and,  in  return,  gives  him  the  privilege  only, 
upon  surrendering  it,  to  test  its  genuineness  and  its  receivability  for  taxes 
by  instituting  a  suit,  in  which  a  jury  is  to  be  summoned,  and  any  decision 
obtained  may  be  taken  to  the  circuit  court  and  to  the  court  of  appeals. 
If  final  judgment  shall  be  obtained  that  the  coupon  is  genuine  and  le- 
gally receivable  for  taxes,  the  court  is  required  to  certify  it  to  the  treas- 
urer of  the  commonwealth,  who  shall  then  receive  the  coupon  for  taxes, 
that  is  to  say,  long  after  they  are  paid,  and  refund  its  amount  out  of  the 
first  money  in  the  treasury,  in  preference  to  other  claims.  If  there  be  no 
money  in  the  treasury  not  otherwise  appropriated,  he  may  have  to  wait 
an  indefinite  period  until  the  treasury  is  replenished.  Not  only  does  this 
act  entail  prolonged  delay  and  expense  in  every  case,  but,  in  a  majority  of 
cases,  the  expense  would  exceed  the  amount  of  the  coupon.  Where  only 
a  few  hundred  dollars  in  bonds  are  held,  the  amount  of  the  coupons  would 
not  justify  the  expenditure.  Coupons  for  small  amounts  are  thus  rendered 
practically  of  no  value.  Their  receivability  for  taxes,  dues,  and  demands, 
of  the  state  is  effectually  destroyed. 

Under  the  act  of  January  14,  1882,  there  is  no  equivalent  given  to  the 
creditor  for  the  receivability  of  the  coupon  for  taxes.  The  right  to  en- 
force on  demand  payment  of  a  particular  claim  essentially  differs,  both  in 
availability  and  value,  from  a  right  to  reduce  the  claim  to  judgment  after 
protracted  litigation,  and  particularly  when,  even  after  judgment,  a  further 
delay  is  necessary  to  wait  until  there  are  funds  in  the  treasury  of  the  state 
to  pay  it. 

It  would  excite  surprise  in  any  commercial  community  if  a  bank,  whose 
bills  purport  on  their  face  to  be  payable  on  demand,  should  declare  that 
inasmuch  as  there  were  some  forged  notes  upon  it  in  circulation,  therefore 
it  would  pay  only  such  as  the  holder  should  judicially  establish  to  be  gen- 
uine. It  has  been  decided  that  any  unnecessary  delay  by  a  bank  in  examin- 
ing its  bills  to  determine  their  genuineness  is  equivalent  to  a  refusal  to  re- 
deem them.  A  bank  resorting  to  such  a  flimsy  pretext  to  evade  pay- 
ment would  at  once  be  pronounced  insolvent,  and  be  put  into  the  hands 
of  a  receiver. 

No  weight  is  to  be  given  to  the  recitals  in  the  preamble  of  the  act  of  Jan- 
uary 14,  1882,  as  to  outstanding  forged  bonds  and  coupons.  In  the  first 
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place,  the  state,  by  reciting  that  various  frauds  have  been  committed  with 
respect  to  some  of  her  securities,  cannot  legislate  to  impair  the  obligation 
of  her  contracts.  In  the  second  place,  we  are  justified  in  considering  that 
these  recitals  are  without  foundation  in  fact.  According  to  the  established 
doctrine  of  this  country,  the  most  which  can  be  attributed  to  a  recital  of 
facts  in  the  preamble  of  an  act  is,  that  it  was  represented  to  the  legisla- 
ture that  they  existed.  It  is  not  the  province  of  the  legislature  to  find 
facts  which  shall  affect  the  rights  of  others;  that  is  the  province  of  the 
judiciary.  Says  Cooley :  **  A  recital  of  facts  in  the  preamble  of  a  statute 
may,  perhaps,  be  evidence  when  it  relates  to  matters  of  a  public  nature, 
as  that  riots  or  disorders  exist  in  a  certain  part  of  the  country  ;  but  when 
the  facts  concern  the  rights  of  individuals,  the  legislature  cannot  adjudi- 
cate upon  them."  (Constitutional  Limitations,  96.) 

Says  the  Court  of  Appeals  of  Kentucky:  "The  legislature,  in  all  its  en- 
quiring forms  by  committees,  makes  no  issue,  and  in  their  discretion  may 
or  may  not  coerce  the  attendance  of  witnesses,  or  the  production  of  rec- 
ords, and  are  frequently  not  bound  by  those  rules  of  evidence  applicable 
to  an  issue  properly  formed,  the  trial  of  which  is  an  exercise  of  judicial 
power.  Once  adopt  the  principle  that  such  facts  are  conclusive,  or  even 
prima  facie  evidence  against  private  rights,  and  many  individual  contro- 
versies may  be  prejudged,  and  drawn  from  the  functions  of  the  judiciary 
into  the  vortex  of  legislative  usurpation.  The  appropriate  functions  of 
the  legislature  are  to  make  laws  to  operate  on  future  incidents  and  not  a 
decision  of  or  forestalling  rights  accrued  or  vested  under  previous  laws." 
(Elmendorf  vs.  Carmichael,  3  Litt.,  480.)  In  the  case  from  which  this 
citation  is  made  two  acts  were  under  consideration ;  the  recital  in  the  pre- 
amble of  one  was  that  a  certain  person  was  a  naturalized  citizen  ;  the 
recital  in  the  preamble  of  the  other  was  of  a  letter  of  attorney  and  a  con- 
veyance by  a  third  party  ;  and  the  court  said  :  "  Such  a  preamble  is  evi- 
dence that  the  facts  were  so  represented  to  the  legislature,  and  not  that 
they  are  really  true."  Although  the  language  cited  was  used  with  reference 
to  the  preamble  of  a  private  statute,  Sedgwick,  in  his  Treatise  on  the 
Interpretation  and  Construction  of  Statutory  and  Constitutional  Law,  after 
quoting  it,  says:  "This  reasoning  applies  with  as  much  force  to  public  as 
to  private  statutes;  and  the  Supreme  Court  of  New  York  has  well  said 
that  the  legislature  has  no  jurisdiction  to  determine  facts  touching  the 
rights  of  individuals." 

The  weight  usually  accorded  to  a  recital  of  matters  of  fact  in  the  pre- 
amble of  an  act,  that  the  facts  were  so  represented  to  the  legislature,  cannot 
be  allowed  here  ;  for  the  journals  of  the  Legislature  of  Virginia  show  that 
it  had  information  when  the  act  was  passed,  that  the  very  opposite  of  the 
recitals  was^true — that  there  were  no  forged  or  counterfeit  bonds  or  coupons 
in  existence,  as  therein  stated.  The  journals  may  be  referred  to  in  order 
to  show  what  was  brought  to  the  attention  of  the  legislature,  and  those 
journals  show  that  in  1880  the  House  of  Delegates  of  Virginia  appointed  a 
committe  to  examine  the  office  of  the  second  auditor,  who  is  the  custodian 
of  all  papers  relating  to  the  debt  of  the  state,  to  ascertain  whether  there 
were  any  forged  or  counterfeit  bonds  or  coupons  among  them  ;  and  the 
committee  reported  that  they  were  unable  to  find  a  single  forged  or  counter- 
feit bond  or  coupon  ;  and  of  the  millions  of  dollars  in  coupons  which  had 
been  paid  into  the  treasury  since  1871,  all  were  accounted  for  except 
coupons  to  the  amount  of  $28,197.  As  it  was  the  duty  of  the  officer  on 
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receiving  the  coupons  to  cancel  them,  it  must  be  presumed  that  these  were 
properly  cancelled  by  him  at  the  time. 

Again,  in  answer  to  a  resolution  of  the  house  of  delegates,  dated  Jan- 
uary 9,  1882,  the  second  auditor  reported  that  no  counterfeit  or  forged 
obligations,  bonds,  coupons,  or  certificates  of  the  state  had  in  any  way  come 
to  his  knowledge.  And  in  answer  to  a  resolution  of  the  senate  of  the  16th 
of  January,  1882,  the  same  auditor  replied  that  he  had  no  knowledge  of 
any  spurious  or  forged  bonds  or  coupons  issued  or  purporting  to  be  issued 
under  the  funding  act  of  March  30,  1871 ;  and  in  an  examination  had 
into  the  matter,  a  clerk  in  the  second  auditor's  office  testified  that  he  was 
familiar  with  the  coupons  issued  under  the  act  of  March  30,  1871,  and  had 
handled  about  seven  millions  of  them,  and  had  never  seen  or  heard  of  a 
counterfeit  coupon.  Another  witness  connected  with  the  treasurer's  office 
stated  that  he  was  familiar  with  the  conduct  and  management  of  both  the 
second  auditor's  office  and  of  the  treasurer's  office,  and  that  he  had  never 
heard  of  a  duplicate  or  forged  coupon. 

In  the  third  place,  assuming  that  the  $28,197  in  coupons  which  could 
not  be  found  in  the  auditor's  office  or  accounted  for  had  not  been  can- 
celled, but  had  been  mislaid,  lost,  or  stolen,  the  holders  of  other  coupons 
ought  not  to  be  deprived  of  their  use  because  the  officers  of  the  auditor's 
department  had  been  neglectful  of  their  duties.  Assuming,  also,  against 
the  fact,  that  there  were  forged  and  spurious  coupons  of  the  state, 
their  existence  did  not  warrant  a  rejection  of  such  as  are  genuine. 
Although  no  officer  questions  their  genuineness  when  tendered,  the  holder 
of  them  must  make  up  an  issue  with  the  state  to  try  the  fact  before  a 
jury.  The  act  was  evidently  designed  to  accomplish  much  more  than  the 
protection  of  the  holders  of  genuine  coupons.  As  justly  said  by  one  of 
the  judges  of  the  court  of  appeals :  "  Whilst  its  professed  object  in  its  title 
is  to  prevent  frauds  upon  the  commonwealth  and  the  holders  of  its  securities, 
it  greatly  depreciates  the  value  of  those  securities,  and  thereby  impairs  the 
obligation  of  contracts,  under  the  vain  pretext  that  it  is  necessary  to  protect 
the  commonwealth  against  frauds.  It  not  only  destroys  or  renders  almost 
valueless  the  coupon,  but  also  the  coupon  bonds,  amounting  to  millions  of 
dollars,  issued  by  the  state  by  authority  of  the  act  of  March  30,  1871, 
and  whose  value  depends  upon  the  prompt  payment  of  interest,  of  which 
assurance  was  given  by  the  state  to  the  holders  of  those  bonds  by  the  stip- 
ulation in  the  contract  that  the  coupons  at  and  after  maturity  should  be 
receivable  for  all  taxes,  debts,  &c.,  due  the  state.  This  statute  prohibits 
revenue  officers  to  receive  any  coupons,  though  unquestionably  genuine, 
when  tendered  for  and  in  discharge  of  taxes,  &c.,  due  the  state,  and  requires 
the  bearer  of  the  coupon  so  tendered  to  pay  his  taxes  in  coin  or  other  cur- 
rency, which  I  think  is  plainly  a  repudiation  or  annulment  of  the  state's 
contract." 

The  clause  of  the  Constitution  which  declares  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts  prohibits  legislation  thus  affect- 
ing contracts  between  the  state  and  individuals  equally  as  it  does  contracts 
between  individuals.  Indeed,  the  greater  number  of  cases,  in  which  the 
protection  of  the  constitutional  provision  has  been  invoked  against  subse- 
quent legislative  impairment  of  contracts  has  been  of  those  in  which  the  state 
was  one  of  the  contracting  parties.  Where  a  state  enters  the  markets  of 
the  world  and  becomes  a  borrower,  she  lays  aside  her  sovereignty  and 
takes  upon  herself  the  position  of  an  ordinary  civil  corporation,  or  of  an 
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individual,  and  is  bound  accordingly.  (Davis  vs.  Gray,  16  Wall.,  232; 
Murray  vs.  Charleston,  96  U.  S.,  445;*  Hall  vs.  Wisconsin,  103  U.  S., 
11.) 

What,  then,  was  the  obligation  of  the  contract  entered  into  between 
Virginia  and  her  creditors  under  the  funding  act  of  1871,  so  far  as  the 
interest  coupons  are  concerned  ?  The  contract  is  that  she  will  pay  the 
amount  of  the  coupon  and  that  it  shall,  at  and  after  maturity,  be  receiv- 
able for  taxes,  dues,  and  demands  of  the  state.  And  by  its  receiva- 
bility  is  meant  that  it  is  to  be  taken  by  officers  whom  the  state  may  au- 
thorize to  receive  money  for  its  dues  whenever  tendered  for  them.  By  the 
obligation  of  a  contract  is  meant  the  means  which  the  law  affords  for  its 
execution,  the  means  by  which  it  could,  at  the  time  it  was  made,  be 
enforced.  As  said  by  the  court,  in  McCracken  vs.  Hay  ward:  "The 
obligation  of  a  contract  consists  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  existence  when  it  is  made;  these 
are  necessarily  referred  to  in  all  contracts  and  form  a  part  of  them  as  the 
measure  of  the  obligation  to  perform  them  by  the  one  party  and  the  right 
acquired  by  the  other."  (2  How.,  612.) 

To  the  same  purport  and  still  more  emphatic  is  the  language  of  the 
court  in  Walker  vs.  Whitehead,  16  Wall.,  317.  "The  laws  which  exist 
at  the  time  and  place  of  the  making  of  a  contract,  and  where  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it.  This  embraces  alike  those 
which  affect  its  validity,  construction,  discharge,  and  enforcement.  Noth- 
ing is  more  material  to  the  obligation  of  a  contract  than  the  means  of  its 
enforcement.  The  ideas  of  validity  and  remedy  are  inseparable,  and  both 
are  parts  of  the  obligation  which  is  guaranteed  by  the  Constitution  against 
impairment." 

In  other  words,  to  quote  the  language  of  Professor  Porneroy  in  his 
work  on  Constitutional  Law,  "  a  party  may  demand  that  substantially  the 
same  remedial  right  appropriate  to  his  contract  when  it  was  entered  into 
shall  be  accorded  to  him  when  it  is  broken."  •'  Under  our  system  of  juris- 
prudence," says  the  same  writer,  "  two  forms  of  remedial  right  may  result 
to  the  injured  party  upon  the  breach  of  a  contract;  the  one  form  apply- 
ing to  a  small  number  only  of  agreements,  the  other  being  appropriate  to 
all.  The  first  is  the  right  to  have  done  exactly  what  the  defaulting  party 
promised  to  do, — the  remedial  right  to  a  specific  performance.  The  other 
is  compensatory,  or  the  right  to  be  paid  such  an  amount  of  pecuniary 
damages  as  shall  be  a  compensation  for  the  injury  caused  by  the  failure  of 
the  defaulting  party  to  do  exactly  what  he  promised  to  do.  Both  of  these 
species  of  remedial  rights  must  be  pursued  by  the  aid  of  the  courts.  In 
both  the  existence  of  the  contract  and  of  the  breach  must  be  established. 
These  facts  having  been  sufficiently  ascertained,  a  decree  or  judicial  order 
must  be  rendered,  in  the  first  case,  that  the  defaulting  party  do  exactly 
what  he  undertook  to  do,  and  in  the  second  case,  that  the  defaulting  party 
pay  the  sum  of  money  fixed  as  a  compensation  for  his  delict."  (Sects.  611, 
612.) 

The  receivability  of  the  coupon,  under  the  funding  act  of  1871,  for 
taxes,  dues,  and  demands,  gave  to  it,  as  already  said,  its  principal  value. 
At  that  time  there  was  provided  in  the  system  of  procedure  of  the  state 
a  remedy  for  the  specific  execution  of  the  contract,  by  which  this  receiva- 
bility could  be  enforced.  The  legislation  of  January  14,  and  April  7, 
1882,  deprives  the  holder  of  the  coupon  of  this  remedy,  and  in  lieu  of  it 
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gives  him  the  barren  privilege,  after  paying  the  taxes,  of  suing  in  a  local 
court  to  test  before  a  jury  the  genuineness  of  the  coupon  and  its  legal  re- 
ceivability  for  them,  and  in  case  he  establishes  these  facts,  of  having  a 
judgment  to  that  effect  certified  to  the  treasurer  of  the  commonwealth, 
and  the  amount  paid  refunded  out  of  money  in  the  treasury,  if  there  be 
any.  To  recover  this  judgment  he  must  pay  the  costs  of  the  proceed- 
ing, including  the  fees  of  witnesses  and  jurors,  and  of  the  clerk,  sheriff, 
and  other  officers  of  the  court.  This  is  a  most  palpable  and  flagrant  im- 
pairment of  the  obligation  of  the  contract.  No  legislation  more  destruc- 
tive of  all  value  to  the  contract  is  conceivable,  unless  it  should  absolutely 
and  in  terms  repudiate  the  coupon  as  a  contract  at  all.  It  is  practical 
repudiation. 

In  Bronson  vs.  Kinzie  this  court,  speaking  by  Chief  Justice  Taney, 
said:  "  It  is  difficult,  perhaps,  to  draw  a  line  that  would  be  ap- 
plicable in  all  cases  between  legitimate  alterations  of  the  remedy  and 
provisions  which,  in  the  form  of  remedy,  impair  the  right.  But  it  is 
manifest  that  the  obligation  of  a  contract,*  and  the  rights  of  a  party  under 
it,  may  in  effect  be  destroyed  by  denying  a  remedy  altogether,  or  may  be 
seriously  impaired  by  burdening  the  proceedings  with  new  conditions  and 
restrictions,  so  as  to  make  the  remedy  hardly  worth  pursuing.  And  no 
one,  we  presume,  would  say  that  there  is  any  substantial  difference  between 
a  retrospective  law,  declaring  a  particular  contract  or  class  of  contracts  to 
be  abrogated  and  void,  and  one  which  took  away  all  remedy  to  enforce 
them,  or  encumbered  it  with  conditions  that  rendered  it  useless  or  imprac- 
ticable to  pursue  it."  (1  How.,  317.) 

In  Planters'  Bank  vs.  Sharp  this  court  said:  "One  of  the  tests 
that  a  contract  has  been  impaired  is,  that  its  value  has  by  legislation  been 
diminished.  It  is  not,  by  the  Constitution,  to  be  impaired  at  all.  This  is 
not  a  question  of  degree  or  manner  or  cause,  but  of  encroaching  in  any  re- 
spect on  its  obligation,  dispensing  with  any  part  of  its  force."  (6  How., 
327.) 

In  Murray  vs.  Charleston  the  court  cited  with  approval  the  language  of 
a  previous  decision  to  the  effect  that  a  law  which  alters  the  terms  of  a  con- 
tract by  imposing  new  conditions,  or  dispensing  with  those  expressed,  im- 
pairs its  obligation ;  and  added,  speaking  by  Mr.  Justice  Strong,  who  re- 
cently occupied  a  seat  on  this  bench,  that  "  it  is  one  of  the  highest  duties 
of  this  court  to  take  care  the  prohibition  [against  the  impairment  of  con- 
tracts] shall  neither  be  evaded  nor  frittered  away.  Complete  effect  must 
be  given  to  it  in  all  its  spirit."  (96  IT.  S.,  448.) 

In  Edwards  vs.  Kearzey  this  court  said,  speaking  by  Mr.  Justice  Swayne, 
so  lately  one  of  our  number:  "  The  remedy  subsisting  in  a  state  when  and 
where  a  contract  is  made  and  is  to  be  performed  is  a  part  of  its  obligation, 
and  any  subsequent  law  of  the  state  which  so  affects  that  remedy  as  sub- 
stantially to  impair  and  lessen  the  value  of  the  contract,  is  forbidden  by 
the  Constitution,  and  is  therefore  void."  (96  U.  S.,  607.)  Mr.  Justice 
Clifford,  also  lately  sitting  with  us,  in  a  concurring  opinion  in  the  same 
case,  said:  "When  an  appropriate  remedy  exists  for  the  enforcement  of 
the  contract  at  the  time  it  was  made,  the  state  legislature  cannot  deprive 
the  party  of  such  a  remedy,  nor  can  the  legislature  append  to  the  right 
such  restrictions  or  conditions  as  to  render  its  exercise  ineffectual  or  un- 
availing." (Ibid.,  608.) 

And  only  two  terms  ago,  in  the  case  of  Louisiana  vs.  New  Orleans,  this 
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court,  said,  without  a  dissenting  voice,  that  "  The  obligation  of  a  con- 
tract, in  the  constitutional  sense,  is  the  means  provided  by  law  by  which 
it  can  be  enforced,  by  which  the  parties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessens  the  efficacy  of  these  means  impairs  the  obli- 
gation. If  it  tend  to  postpone  or  retard  the  enforcement  of  the  con- 
tract, the  obligation  of  the  latter  is  to  that  extent  weakened."  (  102 
U.  S.,  206.) 

How  can  it  be  maintained,  in  the  face  of  these  decisions,  that  the  leg- 
islation of  January  14  and  April  7,  1882,  does  not  impair  the  obligation 
of  the  contract  under  the  funding  act  ?  It  annuls  the  present  receivability 
of  the  coupon;  it  substitutes  for  the  specific  execution  of  the  contract  a 
protracted  litigation,  and  when  the  genuineness  of  the  coupon,  and  its  legal 
receivability  for  taxes  are  judicially  established,  its  payment  is  made  de- 
pendent upon  the  existence  of  money  in  the  treasury  of  the  state.  If  the 
language  of  the  act,  declaring  that  when  the  genuineness  of  the  coupon 
and  its  receivability  for  taxes  are  established,  the  taxes  paid  by  its  holder 
shall  be  refunded  out  of  the  h'rst  money  in  the  treasury  in  preference  to 
other  claims,  be  deemed  a  sufficient  appropriation  to  authorize  the  treas- 
urer to  pay  out  the  money,  contrary  to  what  has  just  been  decided  with 
respect  to  language  much  more  expressive  in  the  legislation  of  Louisiana, 
of  what  avail  can  it  be  to  the  owner  of  the  coupon  if  the  treasurer  refuse 
to  refund  the  amount.  There  is  DO  mode,  according  to  the  opinion  of 
the  majority,  of  coercing  his  action.  No  mandamus  can  issue,  for  that 
remedy  and  all  compulsory  process  have  been  abolished. 

Besides  all  this,  as  the  coupons  are  mostly  for  small  amounts,  the  costs 
of  the  suits  to  test  their  genuineness  and  receivability  for  taxes  would 
be  more  than  their  value.  Practically,  the  law  destroys  the  coupons,  and 
it  was  evidently  intended  to  have  that  effect. 

There  is  nothing  at  all  similar  to  this,  as  seems  to  be  intimated  by  the 
opinion  of  the  majority,  in  the  revenue  system  of  the  United  States  which 
forbids  judicial  proceedings  to  restrain  the  collection  of  a  tax  for  its  alleged 
invalidity,  and  only  authorizes  suit  to  recover  back  the  money  if  paid  un- 
der protest.  Here  the  validity  of  the  tax  of  Virginia  is  not  assailed.  The 
only  question  is  shall  the  officer  of  the  state  be  required  to  receive  in 
payment  of  the  tax  what  she  by  her  contract  declared  he  should  receive. 

The  case  of  Tennessee  vs.  Sneed,  96  U.  S.,  69,  is  cited  as  giving  sup- 
port to  the  decision  in  this  case.  I  do  not  think  that  it  gives  it  any  sup- 
port whatever.  It  does  not  sustain  the  doctrine  that  a  state  may  abolish 
the  right  of  mandamus  to  which  a  creditor  at  the  time  of  the  contract  was 
entitled,  as  a  mode  of  specifically  enforcing  it.  The  facts  of  the  case  are 
these :  In  1838  the  legislature  of  Tennessee  passed  a  law,  with  respect  to 
the  bills  and  notes  of  the  Bank  of  Tennessee,  declaring  that  "The  bills  and 
notes  of  the  said  corporation,  originally  made  payable,  or  which  shall  have 
become  payable  on  demand  in  gold  or  silver  coin,  shall  be  receivable  at  the 
treasury,  and  by  all  tax-collectors  and  other  public  officers,  in  all  payments 
for  taxes  or  other  moneys  due  the  state." 

The  supreme  court  of  the  state  decided  that  a  proceeding  by  mandamus 
against  an  officer  of  the  state  to  enforce  the  receipt  of  these  bills  for  taxes 
was  virtually  a  suit  against  the  state,  and  could  not  be  maintained  prior 
to  1855,  when  an  act  was  passed  allowing  suits  to  be  brought  against  the 
state  under  the  same  rules  and  regulations  that  govern  actions  between 
private  parties.  In  1865  this  act  was  repealed.  The  creditor,  when  the 
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.contract  was  made,  acquired,  therefore,  no  right  to  the  writ  of  mandamus, 
for  it  was  not  then  an  existing  remedy,  and  so  Mr.  Justice  Hunt,  in  de- 
livering the  opinion  of  the  court,  said:  "The  question  discussed  by  Mr. 
Justice  Swayne  in  Walker  vs.  Whitehead,  16  Wall.,  314,  of  the  preser- 
vation of  the  laws  in  existence  at  the  time  of  the  making  of  the  contract, 
is  not  before  us.  The  claim  is  of  a  subsequent  injury  to  the  contract." 
And  the  court,  after  referring  to  the  numerous  cases  of  a  change  of  reme- 
dies, says:  "The  rule  seems  to  be  that  in  modes  of  proceeding  and  of 
forms  to  enforce  the  contract,  the  legislature  has  the  control  and  may  en- 
large, limit,  or  alter  them,  provided  that  it  does  not  deny  a  remedy  or  so 
embarrass  it  with  restrictions  and  conditions  as  seriously  to'impair  the 
value  of  the  right." 

Here  the  original  remedy  possessed  by  the  coupon-holder  is  abolished, 
and  that  which  is  given  as  a  substitute  is  so  embarrassed  with  conditions  as 
to  destroy  the  value  of  the  contract. 

In  the  case  of  Louisiana  vs.  Pilsbury,  which  was  before  us  at  the  last 
term,  the  legislature  of  that  state  had  passed  a  law  prohibiting  its  courts 
from  issuing  a  mandamus  to  compel  the  levy  of  a  tax  for  the  payment  of 
bonds  other  than  those  issued  under  what  was  known  as  the  premium-bond 
plan,  thus  cutting  off  the  means  of  enforcing  certain  bonds  held  by  the  re- 
la  tor,  and  this  court  unanimously  held  that  "The  inhibition  upon  the  courts 
of  the  state  to  issue  a  mandamus  for  the  levy  of  a  tax  for  the  payment  of 
interest  or  principal  of  any  bonds  except  those  issued  under  the  premium- 
bond  plan  was  a  clear  impairment  of  the  means  for  the  enforcement  of  the 
contract  with  the  holders  of  the  consolidated  bonds."  "When  the  con- 
tract was  made,"  said  the  court,  "  the  writ  was  the  usual  and  the  only  ef- 
fective means  to  compel  the  city  authorities  to  do  their  duty  in  the  prem- 
ises in  case  of  their  failure  to  provide  in  other  ways  the  required  funds. 
There  was  no  other  complete  and  adequate  remedy.  The  only  ground  on 
which  a  change  of  remedy  existing  when  a  contract  was  made  is  permis- 
sible without  impairment  of  the  contract,  is  that  a  new  and  and  adequate 
and  efficacious  remedy  be  substituted  for  that  which  is  superseded." 

That  there  is  any  adequate  and  efficacious  remedy  substituted  for  the  one 
in  existence  when  the  funding  act  was  adopted,  cannot,  it  seems  "to  me,  be 
seriously  affirmed.  The  remedy  originally  existing  was  effective.  No 
officer  could  refuse  to  receive  the  coupon  without  subjecting  himself  to 
personal  liability.  After  a  tender  no  valid  sale  could  be  made  for  the 
taxes.  And  the  creditor  could  invoke  the  compulsory  process  of  the 
courts  to  secure  a  specific  performance.  Now  all  is  changed.  A  law 
which  practically  destroys  the  value  of  the  coupon  is  sustained.  The  offi- 
cer is  not  bound  to  receive  it,  in  the  sense  that  he  cannot  be  compelled  to 
take  it.  He  can  enforce  the  payment  of  taxes  in  money ;  he  can  sell 
property,  if  necessary,  to  collect  them  ;  he  can  wholly  ignore  the  coupon 
unless  the  holder  should  foolishly  consent  to  incur  double  the  amount  in 
costs  to  establish  by  a  jury  trial  its  genuineness  and  legal  receivability  for 
taxes. 

I  find  myself  bewildered  by  the  opinion  of  the  majority  of  the  court. 
I  confess  that  I  cannot  comprehend  it,  so  foreign  does  it  appear  to  be  from 
what  I  have  heretofore  supposed  to  be  established  and  settled  law.  And 
I  fear  that  it  will  be  appealed  to  as  an  excuse,  if  not  justification,  for  legis- 
lation amounting  practically  to  the  repudiation  of  the  obligations  of  states ; 
and  of  their  subordinate  municipalities — their  cities  and  counties.  It  will 
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only  be  necessary  to  insert  in  their  statutes  a  false  recital  of  the  existence 
of  forged  and  spurious  bonds  and  coupons — as  a  plausible  pretext  for  such 
legislation — and  their  schemes  of  plunder  will  be  accomplished.  No  greater 
calamity  could,  in  my  judgment,  befall  the  country  than  the  general 
adoption  of  the  doctrine  that  it  is  not  a  constitutional  impairment  of  the 
obligation  of  contracts,  to  embarrass  their  enforcement  with  onerous  and 
destructive  conditions,  and  thus  to  evade  the  performance  of  them. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Appeals  of  Virginia 
should  be  reversed,  and  the  cause  remanded  with  instructions  to  award 
the  mandamus  prayed. 


Mr.  Justice  HARLAN  dissenting. 

I  understand  my  brethren  of  the  majority,  in  the  opinion  read  by  the 
Chief  Justice,  to  declare : 

That  the  bonds  and  coupons  issued  by  Virginia,  under  the  funding 
act  of  1871,  constitute  contracts  within  the  meaning  of  that  clause  of 
the  federal  Constitution,  which  forbids  a  state  from  passing  any  law  im- 
pairing the  obligations  of  contracts  ; 

That  the  holder  of  a  coupon,  so  issued,  against  whom  state  taxes  are 
assessed,  is  entitled  under  his  contract  to  have  it  applied  in  payment  of 
his  taxes,  when  offered ; 

That  the  statute  of  January  14,  1882,  in  so  far  as  it  prevents  the  tax 
collector  from  receiving  it,  when  so  offered,  for  any  purposes  except  that 
of  identification  and  verification,  is  in  conflict  with  the  federal  Constitu- 
tion, and,  therefore,  void  ; 

That,  as  a  general  rule,  the  laws  applicable  to  the  case,  in  force  at  the 
time  and  place  of  making  a  contract,  including  those  which  affect  its  va- 
lidity, construction,  discharge,  and  enforcement,  enter  into  and  form  a  part 
of  the  contract  itself;  and  that  while  the  state  may  alter  or  change  exist- 
ing remedies  for  the  enforcement  of  a  contract,  it  may  not  make  such 
alterations  and  changes  in  the  forms  of  action  or  modes  of  proceeding,  as 
will  impair  substantial  rights,  or  leave  the  party  without  an  adequate  and 
efficacious  remedy  for  their  enforcement ; 

I  understand  them,  also,  to  reaffirm  Bronson  vs.  Kinzie,  1  How.,  316, 
where,  among  other  things,  this  court,  speaking  by  Chief  Justice  Taney, 
said  :  "  It  is  difficult,  perhaps,  to  draw  a  line  that  would  be  applicable  in 
all  cases  between  legitimate  alterations  of  the  remedy,  and  provisions 
which,  in  the  form  of  remedy,  impair  the  right.  But  it  is  manifest  that 
the  obligation  of  the  contract,  and  the.  rights  of  a  party  under  it,  may, 
in  effect,  be  destroyed  by  denying  a  remedy  altogether;  or  maybe  seriously 
impaired  by  burdening  the  proceedings  with  new  conditions  and  restrictions, 
so  as  to  make  the  remedy  hardly  worth  pursuing.  And  no  one,  we  pre- 
sume, would  say  that  there  is  any  substantial  difference  between  a  retro- 
spective law  declaring  a  particular  contract  or  class  of  contracts  to  be 
abrogated  and  void,  and  one  which  took  away  all  remedy  to  enforce  them, 
or  encumbered  it  with  conditions  that  rendered  it  useless  or  impracticable  to 
pursue  it." 

I  do  not  understand  the  court  to  throw  any  doubt  upon  or  in  any 
degree  to  qualify  the  decision  either  in  Providence  Bank  vs.  Billings,  4  Pet., 
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560,  where  this  court,  speaking  by  Chief  Justice  Marshall,  said  that  it  had 
"  been  settled  that  a  contract  entered  into  between  a  state  and  an  indi- 
vidual is  as  fully  protected  by  the  10th  section  of  the  1st  article  of  the 
Constitution,  as  a  contract  between  two  individuals;"  or  in  Green  vs. 
Biddle,  8  Wh.,  84,  where  it  was  said,  through  Mr.  Justice  Washington, 
that  "  the  Constitution  of  the  United  States  embraces  all  contracts,  exe- 
cuted or  executory,  whether  between  individuals  or  between  a  state  and 
individuals,  and  that  a  state  has  no  more  power  to  impair  an  obligation 
into  which  she  herself  has  entered  than  she  can  the  contracts  of  individ- 
uals;" or  in  Woodruff  vs.  Trapnall,  10  How.,  207,  where,  speaking  by  Mr. 
Justice  McLean,  the  court  declared  that  "a  state  can  no  more  impair, 
by  legislation,  the  obligation  of  its  own  contracts,  than  it  can  impair  the 
obligation  of  the  contracts  of  individuals;"  or  in  Wolff  vs.  New  Orleans, 
103  U.  $.,  366,  where,  speaking  by  Mr.  Justice  Field,  this  court  unani- 
mously held  "  that  the  prohibition  of  the  Constitution  against  the  passage 
of  laws  impairing  the  obligation  of  contracts  applies  to  the  contracts  of 
states,  and  to  those  of  its  agents  under  its  authority,  as  well  as  to  contracts 
between  individuals." 

These  propositions  meet  my  hearty  approval,  as  well  because  they  rest 
upon  a  sound  interpretation  of  the  Constitution,  as  because  they  have  been 
long  established  by  the  decisions  of  this  court. 

But  with  my  brother  Field,  I  am  constrained  to  withhold  my  assent  from 
so  much  of  the  opinion  of  the  court  as  holds  that  the  remedy  provided  by 
the  act  of  January  14,  1882,  is  adequate  or  efficacious  for  the  protection 
and  enforcement  of  the  rights  of  parties  holding  bonds  and  coupons  issued 
by  Virginia  under  the  funding  act  of  1871,  On  the  contrary,  the  former 
act,  especially  as  modified  by  that  of  April  7,  1882,  is  a  palpable  and  fla- 
grant impairment  of  the  obligation  of  her  contract,  and,  consequently,  is 
unconstitutional  and  void.  If  the  act  of  January  14,  1882,  be  upheld, 
in  its  application  to  bonds  issued  under  the  act  of  1871,  it  is  difficult  to 
perceive  that  the  constitutional  inhibition  upon  laws  impairing  the  obliga- 
tion of  contracts  is  of  the  slightest  practical  value  for  the  preservation  of 
the  rights  of  those  dealing  with  states.  Indeed,  the  act  of  January  14, 
1882,  in  its  necessary  operation,  as  directly  and  effectually  impairs  the  com- 
mercial value  of  the  bonds  and  coupons  issued  under  the  funding  act  as 
would  a  statute  which  repudiated  the  bonds  outright,  and  forbade  the 
receipt  of  their  coupons,  under  any  circumstances,  for  taxes,  debts,  or  de- 
mands due  Virginia. 

What  were  the  rights  acquired  by  the  bondholders  under  the  funding 
act,  and  other  laws  of  Virginia  in  force  when  that  act  was  passed? 
This  inquiry  is  fundamental  in  the  case,  since  those  rights  are  entitled  to 
judicial  protection,  either  through  the  remedies  given  when  they  accrued, 
or  through  the  remedies,  if  any,  subsequently  given,  which  may  be  ade- 
quate and  efficacious  to  that  end. 

Under  the  contract,  Antoni  was  entitled,  as  all  agree,  to  have  his 
coupon  received,  when  offered,  in  payment  of  taxes.  If  the  tax  collector 
refused  to  receive  it,  when  so  offered,  the  laws  in  force,  when  the  contract 
was  made,  gave  him  the  remedy  of  a  mandamus  from  the  Supreme  Court 
of  Appeals  of  Virginia  to  compel  the  collector  to  accept  his  coupon  and 
cancel  his  taxes.  This  is  conceded  by  my  brethren  of  the  majority,  and 
no  one  claims  that  there  was  any  other  remedy,  at  that  time,  for  the  direct 
enforcement  of  the  contract.  And  that  remedy,  it  cannot  be  denied,  was 
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one  of  value,  since  the  taxes,  until  paid,  constituted  an  encumbrance 
upon  the  tax-payer's  property,  which  he  could  not,  prudently,  overlook 
and  which  lie  was  entitled  to  have  removed. 

It  should  be  observed,  in  this  connection,  that  the  constitution  of  Vir- 
ginia adopted  in  1870  (Article  4,  section  2),  in  express  terms,  gave  original 
jurisdiction  to  the  supreme  court  of  appeals  in  cases  of  mandamus. 

Such  were  the  contract  rights  of  the  bondholders  under  the  act  of  1871, 
and  such  the  remedy  then  given  for  their  enforcement. 

I  proceed  to  enquire  whether  those  rights  have  been  impaired  by  the  act 
of  January  14,  1882. 

The  first  section  of  that  act  declares  that  the  officer  to  whom  coupons, 
issued  under  the  act  of  1871,  are  tendered  in  payment  of  taxes,  debts,  or 
demands  due  the  state,  "  shall  receive  the  same  for  the  purpose  of  identi- 
fication and  verification." 

The  second  section  provides  that  he  shall,  at  the  same  time,  require  the  tax- 
payer to  pay  his  taxes  in  coin,  legal-tender  notes,  or  national-bank  bills,  and, 
upon  such  payment,  give  him  a  receipt  for  the  same ;  and,  in  case  of  a  re- 
fusal of  the  tax-payer  so  to  pay,  the  officer  is  directed  to  collect  the  taxes 
as  all  other  delinquent  taxes  are  collected,  that  is,  by  levy  and  distraint. 

It  may  be  observed  here  that  where  the  tax-payer  elects  to  stand  upon 
the  terras  of  his  contract,  and  refuses  to  pay  his  taxes  in  coin,  legal-tender 
notes,  or  bank  bills,  the  act,  curiously  enough,  does  not  direct  the  officer 
to  return  the  coupons  so  tendered. 

But  having  possession  of  the  coupons,  and  the  coupon-holder  having  re- 
fused to  surrender  his  contract  rights,  the  third  section  of  the  act  requires 
the  collector  to  deliver  the  coupons  to  the  judge  of  the  county  court  of  the 
county  or  the  hustings  court  of  the  city  in  which  such  taxes,  debts,  or  de- 
mands are  payable.  Thereupon,  the  act  declares,  the  tax-payer  shall  "  be  at 
liberty  to  file  his  petition  in  said  county  court  against  the  commonwealth," 
and  have  a  jury  empanelled  to  try  whether  the  coupons  are  "genuine, 
legal  coupons,  which  are  legally  receivable  for  taxes,  debts,  and  demands," 
with  right  of  appeal  by  either  party  to  the  circuit  court  and  court  of  ap- 
peals. "  If  it  be  finally  decided  in  favor  of  the  petitioner  that  the  coupons 
tendered  by  him  are  genuine,  legal  coupons,  which  are  legally  receivable 
for  taxes,  and  so  forth,  then  the  judgment  of  the  court  shall  be  certified 
to  the  treasurer,  who,  upon  the  receipt  thereof,  shall  receive  said  coupons 
for  taxes,  and  shall  refund  the  money,  before  then  paid  for  his  taxes  by 
the  tax-payer,  out  of  the  first  mouey  in  the  treasury,  in  preference  to  all 
other  claims." 

The  alteration  made  by  the  act  of  January  14,  1882,  of  the  remedy  by 
mandamus,  is  this :  If  a  mandamus  is  applied  for  to  any  court  of  the 
commonwealth,  the  collector  shall  make  return  "  that  he  is  ready  to  re- 
ceive, said  coupons  in  payment  of  such  taxes,  debts,  and  demands  as  soon 
as  they  have  been  legally  ascertained  to  be  genuine,  and  the  coupons  which, 
by  law,  are  actually  receivable."  Upon  such  return,  the  court  shall  re- 
quire the  tax-payer  to  pay  his  taxes  to  the  proper  officer,  which  being 
done,  the  tax-payer  must  file  his  coupons  in  court,  which  is  directed  to 
forward  them  to  the  county  court  of  the  county  or  the  hustings  court  of 
the  city  where  the  taxes  are  payable,  when  an  issue  is  framed,  upon  the 
trial  of  which  the  officer  representing  the  state  must  require  proof  of 
the  genuineness  and  legality  of  the  coupons  tendered.  A  right  of  appeal 
is  given  to  the  circuit  court  and  the  supreme  court  of  appeals.  If  the 
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petitioner  finally  succeeds,  then  the  court  is  required  to  issue  a  mandamus 
for  the  receipt  of  the  coupons  for  the  taxes  assessed.  Thereupon  the 
treasurer  of  the  commonwealth  must  refund  to  the  tax-payer  the  amount 
theretofore  paid  by  him  out  of  any  money  in  the  treasury,  in  preference 
to  all  other  claims. 

The  subsequent  act  of  April  7,  1882,  provides  that  no  writ  of  man- 
damus shall  issue  from  the  supreme  court  of  appeals  "  in  any  case  of  the 
collection  or  attempt  to  collect  revenue,  or  compel  the  collecting  officers 
to  receive  anything  in  payment  of  taxes  other  than  as  provided  in  chap. 
41,  Acts  of  Assembly,  approved  January  26,  1882,  or  in  any  case  arising 
out  of  the  collection  of  revenue  in  which  the  applicant  for  the  writ  of  pro- 
cess has  any  other  remedy  adequate  for  the  protection  and  enforcement  of 
his  individual  right,  claim,  and  demand,  if  just." 

This  court  waives  any  determination  of  the  question  whether  the  act  of 
April  7,  1882,  repeals  so  much  of  that  of  January  14,  1882,  as  relates 
to  mandamus.  But,  referring  to  the  remedy  given  by  the  first,  second, 
and  third  sections  of  the  latter  act,  it  holds  that  there  is  no  substantial 
difference  between  the  remedy  given  by  those  sections  and  the  remedy 
given  by  mandamus  in  the  same  act;  further — which  is  vital  in  this 
case — that  the  obligation  of  the  contract  is  not  impaired  by  the  changes 
made,  by  the  act  of  January  14,  1882,  in  the  remedies  for  its  enforcement, 
in  case  the  collector  refuses  to  accept  coupons  in  payment  of  taxes,  when 
offered  for  that  purpose. 

Here  is  the  radical  difference  between  the  majority  of  my  brethren  and 
myself.  To  my  mind — I  say  it  with  all  respect  for  my  associates  who 
have  reached  a  different  conclusion — it  is  so  entirely  clear  that  the  change 
in  the  remedies  has  impaired  both  the  obligation  and  value  of  the  con- 
tract, that  I  almost  despair  of  making  it  clearer  by  argument  or  illus- 
tration. 

Under  the  contract  the  tax-payer,  it  is  conceded,  is  entitled  to  have  his 
coupon  received  for  his  taxes,  when  tendered ;  while  under  the  statute  of 
January  14,  1882,  the  collector  is  forbidden  to  so  receive  it;  and  the  tax- 
payer, in  order  to  protect  his  property  against  levy  or  distraint  and  relieve 
it  from  the  encumbrance  created  by  the  assessment  of  taxes,  must  pay  his 
taxes  in  money,  and  then,  if  he  wishes  to  get  his  money  back,  prove  to 
the  satisfaction  of  twelve  jurymen  the  genuineness  and  legal  receivability 
of  his  coupons. 

Under  the  contract  and  the  laws  in  force  when  it  was  made,  the  tax- 
payer is  entitled,  in  the  first  instance,  to  enforce  the  receipt  of  his  cou- 
pons for  taxes  by  mandamus,  the  sole  remedy  then  given  to  effect  that 
result;  while  under  the  subsequent  legislation,  he  is  denied  the  right 
to  a  mandamus  until  he  first  pays  his  taxes  in  money,  and  then  proves  to 
the  satisfaction  of  twelve  jurymen  that  they  are  genuine  coupons  and 
legally  receivable  for  taxes. 

Under  the  contract  and  the  laws  in  force  when  it  was  made,  the  tax- 
collector  was  not  bound  to  resist  an  application  for  mandamus,  and  it  is 
not  to  be  presumed  that  he  would  do  so  unless  he  doubted  the  genuine- 
ness of  the  coupons  tendered  in  payment  of  taxes ;  if,  however,  he  did 
so,  he  became  liable  to  pay  the  costs  incurred  by  the  tax-payer,  when  the 
latter  succeeded  ;  while  under  the  act  of  January  14,  1882,  all  discretion 
is  taken  from  the  collector,  and  he  is  required,  although  he  may  know  the 
coupons  to  be  genuine  and  legally  receivable  for  ta'xes,  to  decline  receiving 


them  for  taxes  until  the  tax-payer,  having  first  paid  his  taxes  in  money, 
shall  prove  them,  to  the  satisfaction  of  twelve  jurymen,  to  be  genuine. 

Let  me  further  illustrate  some  of  these  propositions.  Suppose  the 
tax-payer  holds  a  bond  for  $100  issued  under  the  act  of  1871.  It  has  34 
years  to  run,  and  is  payable  semi-annually  at  the  rate  of  six  per  cent;  per 
annum.  The  interest  for  the  whole  period  the  bond  runs  is  evidenced  by 
68  coupons  of  $3  each.  Under  the  laws  in  force  when  the  contract  was 
made,  a  mandamus  to  compel  the  receipt  of  the  first  coupon  for  taxes,  hav- 
ing established  its  genuineness  and  its  receivability  for  taxes,  would  estop 
the  collector  or  the  commonwealth  from  raising  any  such  question  as  to  the 
remaining  coupons  of  the  same  bond.  But  under  "the  act  of  January  14, 
1882,  the  collector  is  required,  as  to  aU  coupons  presented,  although  known 
to  be  genuine,  to  collect  money  lor  the  taxes  for  which  such  coupons  are  ten- 
dered ;  and  that  money  is  retained  by  tno  commonwealth,  unless  the  tax- 
payer, upon  every  presentation  of  coupons  for  taxes,  goes  through  the  jury 
trial  prescribed  by  that  act,  and  obtains  a  verdict  establishing  their  gen- 
uineness and  legal  receivability  for  taxes.  The  verdict  as  to  one  lot  of 
coupons  does  not,  under  that  act,  establish  the  genuineness  of  other  cou- 
pons of  the  same  bond.  Thus  it  is  demonstrably  clear  that  the  tax-payer, 
before  he  can  enforce  the  receipt  of  the  entire  68  coupons  of  one  bond'  for 
$100,  may  be  required  to  have  at  least  as  many  jury  trials,  covering  pre- 
cisely the  same  issues,  as  there  may  be  occasions  to  use  coupons  in  payment 
of  taxes.  Certainly  the  tax-payer,  if  not  an  attorney,  cannot  go  safely  be- 
fore the  jury  without  an  attorney  to  represent  him.  It  is,  therefore,  almost 
absolutely  certain  that  his  attorney's  fee  and  costs  for  each  jury  trial  will  be 
several  times  greater  than  the  amount  of  the  coupons  involved  in  such 
trial.  The  result,  then,  is  that  the  tax-payer  will  lose  more  by  presenting 
his  coupons  in  payment  of  his  taxes  than  by  making  an  absolute  gift  of 
them  to  the  commonwealth. 

And  the  remedy  thus  given  by  the  statutes,  passed  after  the  contract  was 
made,  for  the  enforcement  of  the  tax-payer's  admitted  right  to  have  his 
coupon  received  for  taxes,  when  offered,  is  pronounced  to  be  adequate 
and  efficacious,  and  not  an  impairment  of  the  substantial  rights  given 
by  the  contract.  My  brethren — distinctly  admitting  that  the  legislation 
of  1882  is  in  hostility  to  the  state's  creditors,  and  has  impaired  the  com- 
mercial value  both  of  the  bonds  and  their  coupons — in  effect,  hold,  that  such 
legislation  does  not  burden  the  proceedings  for  the  enforcement  of  the  con- 
tract with  any  new  conditions  or  restrictions  inconsistent  with,  or  which 
impair,  its  obligations.  I  cannot  assent  to  such  conclusion,  believing,  as  I  do, 
not  only  that  it  is  in  direct  conflict  with  every  adjudged  case  cited,  either  by 
the  court  or  by  my  brother  Field,  but  that  the  new  remedy  inadequate  and 
efficacious,  not  for  the  preservation  and  enforcement,  but  the  destruction 
of  the  contract.  The  holders  of  the  bonds  and  coupons  are  placed  by  the 
legislation  of  1882  in  the  position  where  it  is  useless  and  impracticable  to 
pursue  the  remedies  thereby  given.  To  my  mind  this  is  so  perfectly  ap- 
parent that  I  should  have  deemed  it  impossible  that  any  different  view 
could  be  entertained.  It  should  be  remembered  that  the  court  places 
its  decision  upon  the  ground  that  the  change  in  the  remedy  has  not,  in  legal 
effect,  impaired  the  obligation  of  the  contract,  and  not  upon  the  ground  that 
this  suit  is,  within  the  meaning  of  the  federal  Constitution,  a  suit  against 
the  state.  Nor  could  it  be  placed  upon  the  latter  ground  without  over- 
turning the  settled  doctri»es  of  this  court.  Davis  vs.  Gray,  16  Wallace, 
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220;  Osborn  vs.  Sank  of  U.  S.,  9  Wheat,  350;  Boated  of  Liquidation  vs. 
McComb,  92  U.  S.,  541.  It  is  a  case  in  which  "a  plain  official  duty, 
requiring  no  exercise  of  discretion,  is  to  be  performed,"  and  where 
performance  in  the  mode  stipulated  by  the  contract  is  refused.  In  such 
cases,  any  person  who  will  sustain  personal  injury  by  such  refusal,  may 
have  a  mandamus  to  compel  its  performance.  Board  of  Liquidation,  &c., 
vs.  McComb,  supra.  The  acts  of  1882,  in  their  application  to  the  bonds 
issued  under  that  of  1871,  are  unconstitutional  and  void,  because  they 
impair  the  obligations  of  the  contract  between  the  parties.  The  way 
is,  therefore,  clear  for  the  court  to  give  the  remedy  allowed  by  the 
law  when  the  contract  was  made.  That  remedy  is,  in  law,  unaffected 
by  subsequent  legislation,  which  is  unconstitutional.  The  defendant  can- 
not plead  such  statutes  as  an  excuse  for  the  non-performance  of  a  plain 
official  duty,  requiring  no  exercise  of  discretion,  because,  as  held  in  Board 
of  Liquidation  vs.  McComb,  supra,  in  accordance  with  settled  principles, 
"an  unconstitutional  law  will  be  treated  by  the  courts  as  null  and  void," 
and  "  if  the  officer  plead  the  authority  of  an  unconstitutional  law  for  the 
non-performance  or  violation  of  his  duty,"  that  will  not  prevent  a  man- 
damus from  being  issued,  or  an  injunction  being  granted  when  that  is 
necessary  to  prevent  threatened  injury. 

One  word  in  this  connection  about  Tennessee  vs.  Sneed,  96  U.  S.,  69,  to 
which  the  court  refers  as  authority  for  the  present  decision.  In  the 
brief  of  the  attorney-general  of  Virginia  the  names  of  the  Justices  who 
participated  in  that  decision  are  'given,  and  mine  is  placed  among  the 
number.  This  is  an  error  into  which  counsel  naturally  fell  by  reason  of 
the  fact  that  there  are  cases  in  the  same  volume  preceding  that  of  Ten- 
nessee vs.  Sneed,  and  cases  in  the  previous  volume  of  our  reports,  in  the 
decision  of  which  I  participated.  In  fact,  however,  that  case  was  deter- 
mined, and  the  decision  therein  announced,  before  I  became  a  member  of 
this  court. 

Touching  Tennessee  vs.  Sneed,  I  may  say  that  it  does  not  militate 
against  the  views  I  have  expressed.  Upon  the  face  of  that  decision  it 
appears  that  this  court,  accepting  as  authority  a  decision  of  the  Supreme 
Court  of  Tennessee,  held  that  when  the  contract  there  in  question  was 
made,  no  remedy  by  mandamus  was  given  against  an  officer  of  the  state, 
charged  with  the  collection  of  the  revenue.  And  to  show  that  the  court 
did  not  have  before  it,  and  did  not  decide,  any  case  of  the  withdrawal  of 
existing  remedies  by  subsequent  legislation,  I  quote  this  language  from 
the  opinion  of  Mr.  Justice  Hunt,  speaking  for  the  court:  "  The  question 
discussed  by  Mr.  Justice  Swayne,  in  Walker  vs.  Whitehead,  (16  Wall., 
314,)  of  the  preservation  of  the  laws  in  existence  at  the  time  of  the  making 
of  the  contract,  is  not  before  us.  The  claim  is  of  a  subsequent  injury  to  the 
contract." 

Without  further  elaboration,  and  referring  to  the  authorities  cited  in 
the  dissenting  opinion  of  my  brother  Field,  I  content  myself  with  say- 
ing that  the  principles  of  law  applicable  to  the  present  cases  are  stated 
in  McCracken  vs.  Hayivard,  2  Hoiv.,  612,  where  this  court,  speaking 
by  Mr.  Justice  Baldwin,  said :  "The  obligation  of  a  contract  consists 
in  its  binding  force  on  the  party  who  makes  it.  This  depends  upon  the 
laws  in  existence  when  it  is  made,  These  are  necessarily  referred  ,to  in 
all  contracts,  and  form  a  part  of  them  as  the  measure  of  the  obligations 
to  perform  them  by  the  one  party,  and  the  right  acquired  by  the  other. 
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There  can  be  no  other  standard  by  which  to  ascertain  the  extent  of  either 
than  that  which  the  terms  of  the  contract  indicate,  according  to  their  set- 
tled legal  meaning*  When  it  becomes  consummated,  the  law  defines  the 
duty  and  the  right,  compels  one  party  to  perform  the  thing  contracted  for, 
and  gives  the  other  a  right  to  enforce  the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law  affect  to  diminish  the  duty,  or  to 
impair  the  right,  it  nepessarily  bears  on  the  obligation  of  the  contract  in 
favor  of  one  party  to  the  injury  of  the  other;  hence,  any  law  which,  in 
its  operation  amounts  to  a  denial  or  an  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  only  on  the  remedy,  is  directly  obnoxious 

to  the  prohibition  of  the  Constitution The  obligation  of  the 

contract  between  the  parties,  in  this  case,  was  to  perform  the  promises  and 
undertakings  contained  therein ;  the  right  of  the  plaintiff  was  to  damages 
for  the  breach  thereof,  to  bring  suit  and  obtain  judgment,  to  take  out  and 
prosecute  an  execution  against  the  defendant  till  the  judgment  was  satis- 
fied, pursuant  to  the  existing  laws  of  Illinois.  These  laws  giving  these 
rights  were  as  perfectly  binding  on  the  defendant,  and  as  much  a  part  of 
the  contract,  as  if  they  had  been  set  forth  in  its  stipulations  in  the  very  words 
of  the  law  relating  to  judgments  and  executions" 

Mr.  Story,  in  his  Commentaries  on  the  Constitution,  (vol.  2,  p.  245,) 
says  that  any  deviation  from  the  terms  of  a  contract,  by  postponing  or  ac- 
celerating the  performance  it  prescribes,  or  imposing  conditions  not  ex- 
pressed in  the  contract,  or  dispensing  with  the  performance  of  those  which 
are  a  part  of  the  contract,  impairs  its  obligation.  And  Mr.  Cooley,  in 
his  Treatise  on  Constitutional  Limitations,  summarizes,  as  I  think  correctly, 
the  doctrines  of  numerous  adjudged  cases  in  this  and  other  courts,  when 
he  says  that  "where  a  a  statute  does  not  leave  a  party  a  substantial 
remedy,  according  to  the  course  of  justice  as  it  existed  at  the  time  the 
contract  was  made,  but  shows  upon  its  face  an  intention  to  clog,  hamper, 
or  embarrass  the  proceedings  to  enforce  the  remedy  so  as  to  destroy  it  en- 
tirely, and  thus  impair  the  contract,  so  far  as  it  is  in  the  power  of  the 
legislature  to  do  it,  such  statute  cannot  be  regarded  as  a  mere  regula- 
tion of  the  remedy,  and  is  void"  (p.  289) — language  strikingly  applicable 
to  the  legislation  of  Virginia. 

By  an  act  passed  by  the  legislature  of  Virginia  on  the  7th  of  March, 
1872,  collectors  of  taxes  were  required  to  accept,  in  payment  of  taxes, 
nothing  but  gold  and  silver  coin,  United  States  treasury  notes,  and  notes 
of  national  banks.  But  the  supreme  court  of  appeals  of  that  common- 
wealth pronounced  it  to  be  unconstitutional  as  applied  to  the  holders  of 
bonds  and  coupons  issued  under  the  funding  act  of  1871.  22  Gratt.,  933  ; 
24  16.,  169;  30  16.,  137.  Other  statutes  were  subsequently  passed  plainly 
having  for  their  object  the  destruction  of  the  contracts  made  under  and  in 
pursuance  of  the  funding  act  of  1871.  The  constitutional  validity  of  that 
legislation  was  involved  in  Hartman  vs.  Greenhow,  102  U.  S.,  672.  This 
court  there,  with  only  one  dissenting  voice,  sustained  the  right  of  taxpayers, 
holding  coupons  issued  under  the  act  of  1871,  to  have  them  received  in  pay- 
ment of  taxes.  Finally  came  the  enactments  of  1882,  which  have  so 
changed  the  remedies  existing  when  bonds  were  issued  under  the  act  of 
1871  that  taxpayers,  holding  coupons  of  such  bonds,  cannot  use  them  in 
payment  of  taxes  without  expending  more  money  to  enforce  compliance 
with  their  contract  than  the  coupons  are  worth. 

I  cannot  agree  that  the  courts  of  the  Union  are  powerless  against  state 
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legislation  which  is  so  manifestly  designed  to  destroy  contract  rights  pro- 
tected by  the  Constitution  of  the  United  States. 

Without  stopping  to  speculate  upon  the  disastrous  consequences  which 
would  result  both  to  the  business  interests  and  to  the  honor  of  the  country 
if  all  the  states  should  enact  statutes  similar  to  those  passed  by  Virginia,  I 
sum  up  what  has  been  so  imperfectly  said  by  me:  If,  as  is  conceded,  An- 
toni  is  entitled  by  the  contract  to  have  his  coupon,  received  in  payment  of 
taxes,  when  offered  for  that  purpose,  and  if,  as  is  also  conceded  in  the  opinion 
of  the  majority,  he  was  entitled,  by  the  laws  in  force  when  the  contract 
was  made,  to  the  remedy  of  mandamus  to  compel  the  tax-collector  to  re- 
ceive his  coupons  and  discharge  pro  tanto  his  taxes,  it  is  clear  that  the 
subsequent  statute  does  impair  the  obligation  of  the  contract,  by  im- 
posing new  and  burdensome  conditions,  which  not  only  prohibit  the 
collector  from  receiving  coupons  in  payment  of  taxes  when  offered,  but 
require  the  tax-payer  to  pay  his  taxes  in  money,  not  to  be  returned 
to  him  unless,  upon  the  occasion  of  each  tender  of  coupons,  he  submits 
(without  the  possibility  of  recovering  his  costs  of  suit)  to  a  jury  trial, 
and  proves  to  the  satisfaction  of  twelve  jurymen  that  the  coupons  tendered 
are  genuine  and  legally  receivable  for  taxes. 

Upon  the  grounds  stated  I  dissent  from  the  judgment. 


The  following  concurring  opinion  of  Mr.  Justice  MATTHEWS  was  re- 
ceived after  the  above  opinions  were  in  press. 


MATTHEWS,  J. — I  concur  in  the  judgment  of  the  court,  but  prefer  to 
rest  the  decision  upon  a  ground  different  from  that  on  which  it  is  placed 
in  its  opinion. 

I  agree  that  the  State  of  Virginia,  by  the  act  of  1871,  entered  into  a 
valid  contract  with  the  holders  of  its  bonds  to  receive  their  coupons  in 
payment  of  taxes ;  and  that  any  subsequent  statute  which  denies  this 
right  is  a  breach  of  its  contract  and  a  violation  of  the  Constitution  of  the 
United  States. 

But  for  a  breach  of  its  contract  by  a  state,  no  remedy  is  provided  by 
the  Constitution  of  the  United  States  against  the  state  itself;  and  a  suit 
to  compel  the  officers  of  a  state  to  do  the  acts  which  constitute  d,  perform- 
ance of  its  contract  by  the  state,  is  a  suit  against  the  state  itself. 

If  the  state  furnishes  a  remedy  by  process  against  itself  or  its  officers, 
that  process  may  be  pursued  because  it  has  consented  to  submit  itself  to 
that  extent  to  the  jurisdiction  of  the  courts  ;  but  if  it  chooses  to  withdraw 
its  consent  by  a  repeal  of  all  remedies,  it  is  restored  to  the  immunity  from 
suit,  which  belongs  to  it  as  a  political  community,  responsible  in  that  par- 
ticular to  no  superior. 

I  adopt  as  decisive  of  the  present  case,  the  language  of  the  Chief  Justice, 
in  expressing  the  opinion  of  the  court  in  the  cases  of  the  State  of  Louisiana 
vs.  Jumel,  and  Elliott  vs.  Wiltz:  "When  a  state  submits  itself  without 
reservation  to  the  jurisdiction  of  a  court  in  a  particular  case,  that  jurisdic- 
tion may  be  used  to  give  full  effect  to  what  the  state  has,  by  its  act  of  sub- 
mission, allowed  to  be  done ;  and  if  the  law  permits  coercion  of  the  public 
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officers  to  enforce  any  judgment  that  may  be  rendered,  then  such  coercion 
may  be  employed  for  that  purpose.  But  this  is  very  far  from  authorizing 
the  courts,  when  a  state  cannot  be  sued,  to  set  up  its  jurisdiction  over  the 
officers  in  charge  of  the  public  moneys,  so  as  to  control  them  as  against 
the  political  power  in  their  administration  of  the  finances  of  the  state." 

I  do  not,  therefore,  consider  it  necessary  to  enter  upon  the  inquiry, 
whether  the  remedy  provided  by  the  State  of  Virginia,  by  the  act  of  1882, 
is  effective  and  substantial,  compared  with  that  which  existed  in  1871, 
when  the  bonds  were  issued.  It  is  sufficient  to  say  that  it  is  the  one 
which  the  state  has  chosen  to  give,  and  the  only  one,  therefore,  which  the 
courts  of  the  United  States  are  authorized  to  administer. 


Mr.  Justice  BRADLEY  and  Mr.  Justice  GRAY  concurred  in  the  judg- 
ment upon  both  grounds :  that  stated  in  the  opinion  of  the  court  as  de- 
livered by  the  Chief  Justice,  and  that  stated  in  the  opinion  of  Mr.  Justice 
MATTHEWS. 


CHARACTER  AND  JUDICIAL  LIFE 


OF 


CHIEF   JUSTICE   CHASE 


REMARKS 

AT 

The  Dinner  of  the  Associated  Alumni  of  the  Pacific, 

IN  BESPONSE  TO  THE  SENTIMENT, 

"The  Memory  of  the  late  Chief  Justice  Chase,'* 

Oakland,  California,  July  15,  1873, 

BY 

MR.  JUSTICE  FIELD, 

of  the  Supreme  Court  of  the  United  States. 


REMARKS. 


I  feel  highly  honored,  Mr.  President  and  gentlemen  of 
the  Associated  Alumni,  in  being  called  upon  to  respond 
to  the  sentiment  proposed.  And  yet  it  is  difficult,  it  is 
impossible,  in  any  remarks  I  may  make  in  the  few  mo- 
ments allowed  to  me,  to  do  justice  to  the  character  and 
public  services  of  the  great  Judge  and  Statesman.  Mr. 
Chase  was  so  connected  with  the  public  events  of  the  last 
quarter  of  a  century,  that  no  just  appreciation  of  the  in- 
fluence he  exerted,  or  of  the  services  he  rendered,  can  be 
had  without  reciting  to  a  great  extent  the  civil  and  po- 
litical history  of  the  country  during  that  period.  All 
this  has  been  done  in  numerous  addresses  and  publica- 
tions since  his  death,  and  you  do  not  expect  me  on  this 
occasion  to  go  over  the  same  ground.  I  shall  not,  there- 
fore, trace  the  history  of  that  long  struggle  with  the  slave 
power,  in  which  he  so  largely  participated,  from  its  com- 
mencement in  1831  to  its  final  triumph  in  the  Emancipa- 
tion Proclamation  of  President  Lincoln  and  the  adoption 
of  the  great  constitutional  Amendment,  prohibiting  for- 
ever slavery  and  involuntary  servitude  everywhere  within 
the  jurisdiction  of  the  United  States,  except  so  far  as 
reference  to  that  struggle  may  serve  to  illustrate  the  char- 
acter of  its  greatest  hero.  Nor  shall  I  refer,  except  for 
the  same  purpose,  to  that  grand  system  of  finance  which 
he  created  and  organized,  and  which  carried  us  through 
the  greatest  war  of  modern  history,  without  a  shock  to 
the  public  credit,  to  the  marvel  and  admiration  of  the 
world.  I  shall  rather  confine  myself,  in  the  very  few  re- 
marks I  shall  make, — and  in  this  I  suppose  I  shall  carry 


out  your  wishes, — to  what  I  know  personally  of  Mr.  Chase, 
and  shall  give  you  the  judgment  I  formed  of  him  during 
a  period  of  over  eight  years,  in  which  I  had  the  honor  to 
be  his  associate. 

Mr.  Chase  was  appointed  .Chief  Justice  in  December, 
1864.  Previous  to  that  time  I  had  frequently  met  him 
in  society  in  Washington,  but  I  had  no  relations  with 
him  beyond  those  which  every  member  of  the  Supreme 
Court  forms  with  the  heads  of  the  different  Executive 
Departments.  After  that  period  I  was  necessarily  brought 
in  daily  association  with  him  during  the  sessions  of  the 
court,  which  usually  lasted  from  four  to  six  months  each 
year.  And  it  is  with  pride  that  I  am  able  to  state  that 
during  this  entire  period  our  relations  were  of  the  most 
cordial  kind.  There  was  a  dignity  of  manner  and  a 
majesty  of  presence  about  him  that  repelled  familiarity 
and  inspired  respect  and  reverence,  and  yet  there  was 
at  the  same  time  a  gentleness  and  an  indescribable  grace 
of  manner  that  won  almost  every  one  who  approached 
him.  It  is  the  experience  of  nearly  every  one  that 
familiarity  with  a  person  takes  something  from  the  re- 
spect and  reverence  which  we  should  otherwise  entertain 
for  him.  Great  personages  generally  lose  something  of 
their  greatness  in  our  estimation  by  contact  with  them. 
No  such  result  followed  from  contact  with  Mr.  Chase.  No 
man  ever  left  his  presence  with  a  feeling  less  reverent 
than  when  he  entered  it.  The  intimacy  of  years  only 
augmented  admiration  for  his  abilities  and  respect  for 
his  character. 

A  very  brief  association  with  the  Chief  Justice  showed 
me  that  the  secret  of  his  great  successes  lay  in  his  intel- 
lectual integrity.  His  eminent  abilities  would  have 
secured  high  official  position  and  power  at  any  time,  but 
they  alone  would  never  have  made  him  the  champion  of 
great  principles  in  advance  of  their  general  recognition. 
By  intellectual  integrity,  I  mean  that  quality  of  mind 
which  leads  one  not  merely  to  seek  the  right  and  the 


truth  on  all  occasions  and  on  all  questions,  but  to  reso- 
lutely follow  the  right  and  truth,  when  once  discovered, 
without  regard  to  personal  considerations.  It  is  that 
quality  of  mind  which  insures  at  all  times  fidelity  to 
one's  convictions.  It  was  that  quality  of  mind  which 
led  Mr.  Chase,  when  a  mere  youth,  at  the  beginning  of 
his  career,  to  take  sides  with  the  party,  then  insignificant 
in  numbers,  which  opposed  the  further  extension  of 
slavery,  and  sought  to  limit  its  existence  to  the  States 
where  it  then  prevailed.  He  did  not  wait  to  give  this 
party  his  co-operation  until  it  had  grown  sufficiently 
powerful  to  become  an  important  element  in  the  politics 
of  the  country.  He  did  not  consider  as  of  any  conse- 
quence the  unpopularity  and  odium  which  would  attach 
to  him  from  his  espousal  of  the  cause  of  the  despised  and 
hated  set  of  fanatics  as  they  were  then  sneeringly  called. 
He  did  not  give  the  slightest  weight,  as  against  his  con- 
victions, to  the  fact  that  wealth,  influence,  and  position 
for  him  were  all  on  the  other  side.  He  never  hesitated 
as  to  his  course  for  a  single  moment.  He  believed  that 
every  human  being  had  a  right,  until  it  was  forfeited  by 
crime,  to  life,  liberty,  and  the  pursuit  of  happiness.  He 
had  read  in  the  Great  Charter  of  the  Republic,  the  instru- 
ment which  announced  to  the  world  the  separation  of 
the  colonies  from  the  mother  country  and  the  birth  of  a 
new  nation,  that  with  these  rights  all  men  were  endowed, 
not  by  constitutions  of  government,  not  by  legal  enact- 
ments, not  by  decrees  of  courts,  not  by  regulations  of 
society,  but  by  their  Creator ;  and  that  to  secure  these 
rights — not  to  grant  them,  not  to  create  them — govern- 
ments are  instituted  among  men;  and  to  the  maintenance 
of  the  truths,  which  in  that  great  instrument  are  declared 
to  be  self-evident,  but  which  were  practically  denied  by 
the  nation,  he  at  that  early  age  devoted  his  life. 

You  and  I,  Mr.  President,  remember  well  the  time 
when  to  be  known  as  favoring  the  abolition  of  slavery 
was  to  be  sneered  at,  despised,  and  persecuted.  Such 


treatment  had  no  terrors  for  this  courageous  young  Chase. 
He  had  read  the  story  of  the  persecuted  Nazarenes ;  how 
they  had  taken  up  the  emblem  of  the  ignominious  death 
of  their  Master ;  how  they  had  painted  it  on  their  ban- 
ners, and  made  it  the  sign  under  which  they  conquered. 
So  he,  in  imitation  of  them,  was  willing  to  take  up  the 
name  of  reproach,  and  under  it  to  fight  to  the  end.  And 
so  he  did,  and  it  was  permitted  to  him  to  live  and  see 
the  victory,  and  join  with  Mr.  Lincoln  in  that  crowning 
act  of  the  great  President's  life,  the  Emancipation  Procla- 
mation. He  wrote  those  words  in  that  instrument  in 
which  the  President  invoked  upon  the  act  of  emancipa- 
tion the  considerate  judgment  of  mankind  and  the  gra- 
cious favor  of  Almighty  God. 

The  same  intellectual  integrity  accompanied  Mr.  Chase 
through  his  whole  life,  and  was  frequently  exhibited 
under  the  most  trying  circumstances  while  he  was  on  the 
bench.  I  will  mention  only  one  instance  which  came 
under  my  own  observation ;  it  is  the  one  which  led  to 
the  first  "  Legal-Tender  "  decision. 

It  is  undoubtedly  true  that  the  fame  of  Mr.  Chase  will 
rest  principally,  though  not  entirely,  upon  his  career  as 
Secretary  of  the  Treasury.  It  was  a  grand  thing  to  have 
created  a  system  of  finance  which  enabled  the  country  to 
bear  the  enormous  burdens  imposed  by  the  war ;  greater, 
I  venture  to  say,  than  were  ever  borne  by  any  nation 
during  a  period  of  equal  duration.  Mr.  Chase  very  natu- 
rally felt  great  pride  in  his  system  of  measures,  and  in 
the  creation  of  a  national  currency  which  followed. 
Among  the  provisions  in  the  several  acts  of  Congress 
authorizing  the  issue  of  United  States  notes  was  one 
which  made  them  a  legal-tender  for  all  debts,  public  and 
private,  with  certain  specified  exceptions.  This  provis- 
ion Mr.  Chase  thought  at  the  time  was  necessary,  and  he 
recommended  its  adoption  by  Congress,  although  he  came 
to  that  conclusion  with  much  reluctance  and  hesitation. 
The  provision  was  strenuously  opposed  at  the  time  by 


many  of  the  ablest  lawyers  of  both  houses  of  Congress  as 
unnecessary  and  impolitic,  as  well  as  in  conflict  with  the 
Constitution.  It  was  urged  with  much  force  that  a  dol- 
lar in  fact  and  a  promise  to  pay  a  dollar  could  not  be 
made  by  legislative  power  equivalent  things ;  and  that 
the  actual  value  of  the  notes  would  depend,  by  a  univer- 
sal law  of  currency,  upon  their  convertibility  into  gold 
in  the  market,  and  not  upon  mere  Congressional  declara- 
tion. The  validity  of  the  provision  at  last  found  its  way 
for  adjudication  to  the  Supreme  Court  of  the  United 
States,  where  Mr.  Chase  presided  as  Chief  Justice.  In  no 
more  embarrassing  position  was  a  public  man,  possessing 
great  pride  of  opinion,  ever  placed.  A  large  portion  of 
the  people  believed  in  the  constitutionality  of  the  provis- 
ion; nearly  all  the  Supreme  Courts  of  the  loyal  States 
had  judicially  decided  in  its  favor;  three  of  the  seven 
Justices  then  on  the  Supreme  Bench  were  of  the  same 
opinion,  and  regard  for  consistency  strongly  urged  the 
acquiescence  of  the  Chief  Justice.  The  question  was 
argued  and  reargued,  and  presented  in  every  possible 
shape  to  the  court.  The  Chief  Justice  pondered  long 
upon  the  subject,  and  looked  at  it  in  every  possible  light. 
He  held  in  his  hands  the  casting  vote;  but  fidelity  to  his 
convictions  triumphed  over  his  regard  for  consistency. 
He  preferred  to  be  the  honest  judge  rather  than  the  con- 
sistent statesman.  He  decided  against  the  constitution- 
ality of  the  provision.  He  read  the  opinion  of  the  court, 
and  he  thus  alluded  to  his  own  change  of  views.  He 
said :  "  It  is  not  suprising  that,  amid  the  tumult  of  the 
late  civil  war  and  under  the  influence  of  apprehensions 
for  the  safety  of  the  Republic  almost  universal,  different 
views,  never  before  entertained  by  American  statesmen 
or  jurists,  were  adopted  by  many.  The  time  was  not 
favorable  to  considerate  reflection  upon  the  constitutional 
limits  of  legislative  or  executive  authority.  If  power 
was  assumed  from  patriotic  motives,  the  assumption 
found  ready  justification  in  patriotic  hearts.  Many  who 
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doubted  yielded  their  doubts;  many  who  did  not  doubt 
were  silent.  Some  who  were  strongly  averse  to  making 
government  notes  a  legal-tender  felt  themselves  con- 
strained to  acquiesce  in  the  views  of  the  advocates  of  the 
measure.  Not  a  few  who  then  insisted  upon  its  necessity, 
or  acquiesced  in  that  view,  have,  since  the  return  of 
peace,  and  under  the  influence  of  the  calmer  time,  recon- 
sidered their  conclusions,  and  now  concur  in  those  which 
we  have  just  announced." 

Subsequently,  when,  upon  a  change  in  the  members  of 
the  court,  a  different  decision  was  reached,  Mr.  Chase  re- 
ferred directly  to  his  own  action  in  recommending  the 
legal-tender  provision,  and  said  that  examination  and 
reflection  under  more  propitious  circumstances  had  satis- 
fied him  that  his  original  opinion  was  erroneous,  and  that 
he  did  not  hesitate  to  declare  it.  (12  Wallace,  577.) 

I  might  enumerate  other  cases,  not  as  striking,  but  also 
illustrative  of  his  perfect  intellectual  integrity.  But  I 
must  pass  to  other  traits. 

Equally  conspicuous  with  this  integrity  was  the  gen- 
erosity of  his  nature.  Whilst  the  war  lasted  he  was  for 
carrying  it  on  energetically,  in  order  that  it  might  be 
speedily  closed ;  but  when  the  strife  of  arms  had  ceased, 
he  was  for  actual  and  real  peace — not  one  in  name  -only. 
He  believed  that  in  the  treatment  of  the  South  the  charity 
which  covers  a  multitude  of  sins,  which  the  great  Apostle 
declared  to  be  the  chiefest  of  virtues,  was  also  the  highest 
political  wisdom  and  policy.  Proscription,  persecution, 
and  military  commissions  he  hated  and  loathed  in  his 
inmost  soul.  From  the  time  the  last  shot  was  fired  he 
pleaded  for  universal  amnesty,  and  to  the  proclamations 
of  the  President  granting  amnesty  he  gave  the  most  lib- 
eral construction.  He  held  with  the  majority  of  the 
court  that  the  benign  prerogative  of  mercy,  vested  in  the 
President  by  the  Constitution,  could  not  be  fettered  by 
Congressional  limitations;  that  the  pardon  gave  to  its 
recipient  a  new  life;  that  it  blotted  out  his  guilt  and 
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made  him  in  the  eye  of  the  law  as  innocent  as  though  he 
had  never  offended,  and  restored  to  him  all  rights  of 
property  not  previously  invested  in  others  by  judicial 
judgment.  By  his  moderate  and  conciliatory  principles, 
and  by  his  open  and  generous  nature,  he  had  won  troops 
of  friends  at  the  South,  and  on  the  day  of  his  death  there 
were  no  more  sorrowful  hearts  in  the  Republic  than  those 
which  beat  in  Richmond,  the  capital  of  the  Confederacy. 

When  Mr.  Chase  went  on  the  bench  there  were  many 
persons,  and  among  them  were  some  of  his  warmest 
friends,  who  doubted  whether  his  previous  devotion  to 
public  affairs  had  not  unfitted  him  for  a  judicial  position. 
He  had  for  years  practically  abandoned  the  profession  of 
the  law.  He  had  given  the  better  part  of  his  life  to  the 
public,  and  was  not  at  the  time,  regarded  as  one  of  the 
leading  jurists  of  the  country,  or  even  of  his  own  State. 
He  was  not  master  of  the  learning  of  the  common  law, 
and  he  never  made  any  pretensions  to  such  learning. 
He  possessed,  however,  what  was  far  more  important  for 
his  new  position — a  knowledge  of  constitutional  and 
public  law;  of  the  workings  of  our  complex  system  of 
government;  of  the  true  relations  between  the  General 
Government  and  the  States,  and  of  all  public  questions 
which  have  interested  and  divided  the  minds  of  the 
country  since  the  adoption  of  the  Constitution.  He  was 
familiar  with  all  the  legislation  caused  by  or  growing  out 
of  the  Civil  War;  and  more  than  all,  he  possessed  a  power 
to  readily  comprehend  legal  questions  and  a  facility  of 
mastering  them  which  could  seldom  fail  to  lead  to  right 
judgments. 

Whatever  doubts  on  this  head  were  entertained  when 
he  was  appointed  Chief  Justice,  they  were  speedily  dissi- 
pated. He  took  from  the  outset  his  appropriate  position 
as  the  head  of  the  bench,  and,  at  every  term,  until  pros- 
trated by  sickness,  he  gave  some  of  tha  most  important 
opinions  of  the  court.  Those  opinions  relate  principally 
to  questions  growing  out  of  the  war,  the  legislation  re- 
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specting  the  currency,  the  condition  of  the  States  during 
the  rebellion,  the  measures  taken  to  restore  them  to  their 
proper  relations  to  the  General  Government,  and  the  effect 
of  the  proclamations  of  pardon  and  amnesty  by  the  Presi- 
dent. They  are  models  of  their  kind.  They  are  written 
in  a  style  at  once  lucid,  terse,  and  forcible,  and  they  ex- 
hibit great  grasp  of  principles  and  great  power  to  draw 
logical  deductions  from  them. 

The  Chief  Justices  of  the  United  States  have  all  been 
remarkable  men,  and  were  distinguished  in  public  life 
before  they  went  on  the  bench.  John  Jay,  the  first  Chief 
Justice,  had  been  Governor  of  New  York  and  its  Chief 
Justice,  President  of  the  Continental  Congress,  Minister 
to  Spain,  and  Secretary  for  Foreign  Affairs  under  the 
Confederation.  Whilst  he  was  Chief  Justice  of  the 
United  States  he  was  appointed  by  Washington  Minister 
to  England,  the  appointment  not  being  at  the  time  con- 
sidered incompatible  with  his  judicial  position.  John 
Rutledge,  the  second  Chief  Justice,  had  been  President 
of  the  colony  of  South  Carolina,  Governor  of  the  State, 
and  its  representative  in  the  Continental  Congress.  Oliver 
Ellsworth,  the  third  Chief  Justice,  had  been  a  Judge  of 
the  Superior  Court  of  Connecticut,  and  a  Senator  in 
Congress  from  that  State.  While  he  was  Chief  Justice 
he  was  appointed  special  Minister  to  France,  and  con- 
tinued to  hold  both  offices  at  the  same  time.  John  Mar- 
shall, the  fourth  Chief  Justice,  had  been  a  member  of  the 
Executive  Council  of  Virginia,  a  member  of  the  Legisla- 
ture of  that  State  and  of  the  convention  of  the  State  called 
to  ratify  the  Constitution  of  the  United  States,  Minister 
to  France,  Member  of  Congress,  and  Secretary  of  State. 
He  was  Secretary  of  State  when  he  was  appointed  Chief 
Justice,  and  he  held  both  offices  until  the  close  of  the  ad- 
ministration of  Mr.  Adams.  Roger  B.  Tariey,  the  fifth 
Chief  Justice,  had  been  Attorney-General  of  the  United 
States  and  Secretary  of  the  Treasury.  Mr.  Chase,  the 
sixth  Chief  Justice,  had  been  twice  Governor  of  Ohio, 
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Senator  of  the  United  States  from  that  State,  and  Secre- 
tary of  the  Treasury. 

All  the  Chief  Justices,  as  I  have  said,  were  remarkable 
men,  and  were  distinguished  in  public  life  before  they 
were  elevated  to  the  bench.  But  in  intellectual  power 
and  vigor,  and  ability  to  grasp  great  principles,  Mr. 
Chase  had  not  his  superior  among  them. 

I  should  be  glad,  Mr.  President,  if  I  had  time,  to  give 
you  some  account  of  the  interest  Mr.  Chase  felt  in  this 
State.  Twice  he  had  made  arrangements  to  visit  the 
State  with  me.  Once  the  visit  was  postponed  on  account 
of  the  lateness  of  the  season,  and  once  by  his  ill  health. 
Had  he  lived,  he  intended  the  present  summer  to  pass 
some  weeks  in  Colorado,  and  he  stated  to  me  that  he 
might  possibly  extend  his  visit  to  California.  He  wanted 
to  see  this  State;  he  believed  that  it  had  a  great  future 
before  it,  and  that  it  was  destined  to  exert  a  mighty  in- 
fluence for  good  upon  the  people  of  Asia  and  of  the 
islands  of  the  Pacific.  But  he  believed  that  the  State,  to 
fulfil  the  great  mission  manifestly  assigned  by  Provi- 
dence to  her,  must  be  just  in  her  dealings  with  those 
people.  He  believed,  what  all  right-thinking  men  do 
and  must  believe,  in  the  common  fatherhood  of  God  and 
the  universal  brotherhood  of  man,  and  that  the  State 
would  never  accomplish  her  high  destiny  until  she  gov- 
erned her  conduct  in  conformity  with  this  doctrine. 

The  private  life  of  Mr.  Chase  was  one  of  spotless  purity. 
In  every  social  relation  he  was  without  blemish.  He 
carried  the  Christian  virtues  with  him  into  his  daily  life. 
During  my  whole  association  with  him  for  over  eight 
years,  I  never  heard  him  utter  an  unkind  word  of  a  single 
human  being,  although  conversation  was  frequently  of 
persons  who  at  that  time  were  assailing  his  conduct  and 
maligning  his  motives.  I  doubt  whether  so  much  can  be 
said  truthfully  of  any  other  man  of  this  generation. 

That  Mr.  Chase  was  ambitious  to  administer  the  affairs 
of  the  nation  there  is  no  doubt,  and  had  he  been  called 
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to  the  Presidency  there  is  every  reason  to  believe  that  he 
would  have  rendered  great  services  to  the  country,  and 
added  new  claims  to  the  admiration  of  the  world.  But 
there  was  enough  of  fulfilment  of  great  purposes  in  his 
career  to  satisfy  the  ambition  of  any  one.  His  name  is 
indissolubly  connected  with  the  greatest  events  in  our 
history,  and  for  his  services  to  his  country  and  to  mankind 
he  will  be  remembered  and  honored  so  long  as  that  history 
is  read  among  men. 
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ADDRESS  OF  CHIEF  JUSTICE  FULLER. 


MR.  PRESIDENT: 

I  rise  to  express  to  the  New  York  State  Bar  Associa- 
tion, and  those  who  have  co-operated  with  it,  on  behalf 
of  the  Supreme  Court  of  the  United  States,  our  appre- 
ciation of  the  admirable  manner  in  which  the  Centennial 
Anniversary  of  the  organization  of  the  Judicial  Depart- 
ment of  the  General  Government  is  being  celebrated,  and 
our  sense  of  the  cordial  hospitality  with  which  we  have 
been  welcomed  to  the  metropolitan  city,  where  the  first 
session  of  the  court  was  held.  Our  acknowledgments  are 
due  for  the  terms  in  which  that  welcome  has  been  ex- 
tended during  these  exercises,  and  for  the  discriminating 
and  eloquent  addresses  in  historical  and  biographical  re- 
view of  the  court  and  in  exposition  of  its  powers,  the 
ends  which  it  secures,  and  the  vital  functions  which  it 
exercises  in  the  masterly  constitutional  scheme  devised  to 
perpetuate  popular  government — addresses  worthy  of  the 
eminent  men  who  have  pronounced  them,  leaders  in  that 
great  fraternity  whence  the  membership  of  courts  is  de- 
rived, and  upon  whose  assistance  and  support  all  courts 
rely. 

But  it  is  not  for  me,  while  tendering  these  acknowledg- 
ments, to  enter  upon  those  comprehensive  reflections  sug- 
gested by  the  occasion,  and  which  should  find  expression 
on  our  part.  That  grateful  duty  appropriately  devolves 
upon  one  of  those  veteran  jurists,  the  fruitful  labors  of 


whose  many  years  have  imparted  imperishable  fame  to 
the  tribunal  and  themselves.  Three  of  them  (Justices 
Miller,  Field  and  Bradley),  still  shining  in  use,  find  work 
of  noble  note  may  yet  be  done  in  the  cause  to  which 
their  lives  have  been  dedicated ;  while  another  (Justice 
Strong),  the  recipient  of  the  liveliest  attachment  on  the 
part  of  his  brethren  and  of  the  people  he  has  served  so 
well,  maintains  in  his  well-earned  retirement  a  never-ceas- 
ing interest  in  the  administration  of  justice. 

And  I  deem  it  a  peculiar  felicity  that  at  a  celebration 
conducted  under  the  auspices  of  the  Bar  of  the  State  of 
New  York — that  Bar  which  has  given  to  the  Supreme 
Bench  a  Jay,  a  Livingston,  a  Thompson  and  a  Hunt,  and 
whose  Blatchford  continues  most  worthily  to  adorn  it — 
I  am  enabled  to  introduce,  as  a  representative  of  the  court, 
a  member  of  that  same  Bar  who  has  reflected  so  much 
credit  upon  its  training  in  more  than  thirty  years  of 
distinguished  judicial  service,  Mr.  Justice  FIELD,  of 
California. 


ADDRESS  OF  MR.  JUSTICE  FIELD. 


Mr.  President  and  Getltlemen. 

As  the  Chief  Justice  of  the  United  States  has  been 
pleased  to  refer  to  my  former  connection  with  the  Bar  of 
this  State  and  city,  I  beg  to  say  that  I  still  claim,  with 
pride,  membership  there,  and  trust  that  the  claim  will  be 
allowed.  Although  I  remained  in  this  city  but  a  few 
years,  swept  away  by  the  current  which  set,  in  1849,  for 
the  Eldorado  of  the  West,  dreaming  that  I  might  per.- 
haps  in  some  way  aid  in  laying  the  foundations  of  that 
great  Commonwealth,  which  every  one  saw  was  to  arise 
on  the  Pacific,  I  carried  with  me,  and  still  re  tain,  pleasant 
recollections  of  the  learned  Bar  of  that  period,  and  of  its 
great  lawyers,  to  whom  I  looked  up  with  admiration, 
George  Wood,  George  Griffin,  Daniel  Lord,  Francis  B. 
Cutting,  Benjamin  F.  Butler,  John  Duer,  Charles  O'Conor, 
James  B.  Gerard,  James  T.  Brady  and  others — names 
never  spoken  of  throughout  our  land  without  profound 
respect.  In  my  subsequent  life,  in  the  varied  experiences 
with  which  it  has  been  marked,  and  with  the  extended 
acquaintance  I  have  had  with  the  legal  profession,  I  have 
always  regarded  them  as  among  the  ablest  and  most 
learned  of  great  advocates. 

The  Chief  Justice  in  behalf  of  himself  and  his  asso- 
ciates has  expressed  in  fitting  terms  their  high  apprecia- 
tion of  the  courtesy  extended  to  them  by  the  Bar  Associa- 
tion of  the  State  of  New  York,  the  remembrance  of  which 
they  will  carry  through  life.  He  has  also  expressed  the 
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pleasure  which  they  have  felt,  in  common  with  all  here 
present,  in  listening  to  the  addresses  made  upon  the 
organization  of  the  Supreme  Court,  and  its  place  in  the 
constitutional  system  of  the  United  States,  and  upon  the 
lives  and  careers  of  the  Justices  who,  by  their  expositions 
of  the  Constitution  and  their  maintenance  of  its  princi- 
ples, have  shed  lustre  upon  that  tribunal.  But  far  beyond 
these  eloquent  discourses,  and  beyond  the  power  of  ex- 
pression in  words,  is  the  eulogium  presented  by  this  vast 
assembly, — composed  of  great  lawyers,  eminent  Judges, 
and  men  distinguishd  in  different  departments  of  life  for 
their  honorable  public  services, — gathered  from  all  parts 
of  our  country,  to  celebrate  the  centennial  anniversary  of 
the  court's  organization  and  to  listen  to  the  story  of  its 
labors  during  the  hundred  years  of  its  existence, — an 
assembly  presided  over  by  one  who  has  held  the  high 
office  of  President  of  the  United  States. 

In  every  age  and  with  every  people  there  have  been 
celebrations  for  triumphs  in  war — for  battles  won  on  land 
and  on  sea — and  for  triumphs  of  peace,  such  as  the  open- 
ing of  new  avenues  of  commerce,  the  discovery  of  new 
fields  of  industry  and  prosperity,  the  construction  of 
stately  temples  and  monuments,  or  grand  edifices  for  the 
arts  and  sciences,  and  for  the  still  nobler  institutions  of 
charity. 

But  never  until  now  has  there  been  in  any  country  a 
celebration  like  this,  to  commemorate  the  establishment 
of  a  judicial  tribunal  as  a  co-ordinate  and  permanent 
branch  of  its  government.  The  unobtrusive  labors  of 
such  a  department,  the  simplicity  of  its  proceedings,  un- 
accompanied by  pomp  or  retinue,  and  the  small  number 
of  persons  composing  it,  have  caused  it  to  escape  rather 
than  to  attract  popular  attention  and  applause. 

This  celebration  had  its  inspiration  in  a  profound  rev- 
erence for  the  Constitution  of  the  United  States  as  the  sure 
and  only  means  of  preserving  the  Union,  with  its  inesti- 
mable blessings,  and  the  conviction  that  this  tribunal  has 


materially  contributed  to  its  just  appreciation  and  to  a 
ready  obedience  to  its  authority.  For  that  Constitution 
the  deepest  reverence  may  well  be  entertained.  Its  adop- 
tion was  essential  to  that  dual  government,  by  which 
alone  free  institutions  can  be  maintained  in  a  country  so 
widely  extended  as  ours,  embracing  every  variety  of  cli- 
mate, furnishing  different  products,  supporting  different 
industries,  and  having  in  different  sections  people  of 
different  habits  and  pursuits,  and  in  many  cases  of  differ- 
ent religious  faiths. 

Of  this  complex  government — of  its  origin  and  opera- 
tion—  I  may  be  pardoned  if  I  say  a  few  words,  before 
speaking  of  its  judicial  department  and  of  the  peculiar 
functions  which  distinguish  it  from  the  judicial  depart- 
ments of  all  other  countries,  and  before  speaking  of  the 
necessity  of  legislation,  that  its  tribunal  of  last  resort  may 
be  as  useful  in  the  future  as  we  believe  it  has  been  in  the 
past. 

Experience  has  shown  that  in  a  country  of  great  terri- 
torial extent  and  varied  interests,  peace  and  lasting  pros- 
perity can  exist  with  a  civilized  people  only  when  local 
affairs  are  controlled  by  local  authority,  and  at  the  same 
time  there  are  lodged  in  the  general  government  of  the 
country  such  sovereign  powers  as  will  enable  it  to  regu- 
late the  intercourse  of  its  people  with  foreign  nations, 
and  between  the  several  communities,  protect  them  in  all 
their  rights  in  such  intercourse,  defend  the  country 
against  invasion  and  domestic  violence,  and  maintain  the 
supremacy  of  the  laws  throughout  its  whole  domain. 
This  principle  the  framers  of  the  Constitution  acted 
upon  in  establishing  the  government  of  the  Union,  by 
leaving  unimpaired  the  power  of  the  States  to  control 
all  matters  of  local  interest,  and  creating  a  new  gov- 
ernment of  sovereign  powers  for  matters  of  general  and 
national  concern.  They  thus  succeeded  in  reconciling 
local  self-government — or  home-rule,  as  it  is  termed — 
with  the  exercise  of  national  sovereignty  for  national 
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purposes.  Under  this  dual  government  each  State  may 
pursue  the  policy  best  suited  to  its  people  and  re- 
sources, though  unlike  that  of  another  State.  And  yet 
there  can  be  no  violent  conflicts  so  long  as  the  central 
government  exercises  its  rightful  power,  and  secures 
them  against  foreign  invasion  and  internal  violence,  and 
extends  to  the  citizens  of  each  State  protection  in  the 
others.  The  adaptation  of  this  form  of  government  for 
a  far  more  extended  territory  than  that  existing  at  its 
adoption,  has  been  demonstrated  by  the  addition  to  the 
Union  of  new  States  with  interests  and  resources  in  many 
respects  essentially  different  from  those  of  the  original 
States,  but  which  from  experience  of  its  benefits  and  their 
instinctive  yearning  for  nationality,  have  formed  a  like 
attachment  to  the  Constitution. 

The  prosperity  which  has  followed  this  distribution 
of  governmental  powers  not  only  attests  the  wisdom  of 
the  framers  of  the  Constitution,  but  transcends  even  their 
highest  expectations.  In  the  history  of  no  people — ancient 
or  modern — has  anything  been  known  at  all  comparable 
with  the  progress  of  the  country  since  that  time  in  the 
development  of  its  resources,  in  the  addition  to  its  ma- 
terial wealth,  in  its  application  of  science  to  works  of 
public  utility,  in  the  increase  of  its  population,  and  in 
the  general  contentment  and  happiness  of  its  people.  The 
predictions  of  the  most  enthusiastic  as  to  its  growth  and 
prosperity  never  equaled  the  stupendous  reality. 

The  Constitution  of  the  United  States,  which,  in  or- 
daining this  complex  government,  has  been  productive 
of  such  vast  results,  was  the  outgrowth  of  institutions 
and  doctrines  inherited  from  our  ancestors  and  applied 
under  the  new  conditions  of  our  country.  A  distin- 
tinguished  English  statesman  has  designated  it  as  the 
most  wonderful  product  struck  off  at  a  given  time  by  the 
brain  and  purpose  of  man  ;  but  this  designation  is  only 
true  as  to  the  character  of  the  instrument.  Though  it 
received  definite  form  from  the  labors  of  the  Convention 
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of  1787,  it  was,  in  its  division  of  governmental  powers 
into  three  departments,  and  in  its  guaranties  of  private 
rights,  the  product  of  centuries  of  experience  in  the 
government  of  England.  It  had  its  roots  deep  in  the 
past,  as  all  enduring  institutions  have.  The  colonists 
brought  with  them  the  great  principles  of  civil  liberty, 
which  had  been  established  there  after  many  a  con- 
flict with  the  Crown,  and  which  were  proclaimed  in 
Magna  Charta  and  in  the  Declaration  of  Rights.  Our 
country  was  in  this  respect  the  heir  of  all  the  ages. 
Not  a  blow  was  struck  for  liberty  in  the  Old  World  that 
did  not  wake  an  echo  in  the  forests  of  the  New.  Every 
vantage  ground  gained  there  on  its  behalf  was  courage- 
ously and  stubbornly  held  here.  Thus  liberty,  with 
all  its  priceless  blessings,  passed  from  country  to  country, 
from  hemisphere  to  hemisphere,  and  from  generation  to 
generation.  Claiming  this  inheritance,  the  Continental 
Congress,  assembled  in  1774  to  provide  measures  to  resist 
the  encroachments  of  the  British  Crown,  declared  that 
the  inhabitants  of  the  colonies  were  entitled,  "by  the  im- 
mutable laws  of  nature,  the  principles  of  the  English 
Constitution  and  their  several  charters,  to  all  the  rights, 
privileges  and  immunities  of  free  and  natural-born  sub- 
jects within  the  realm  of  England."  And  when  a  subse- 
quent Congress,  in  1776,  declared  the  independence  of  the 
colonies,  it  proclaimed  that  the  rights  of  man  to  life,  to 
liberty  and  to  the  pursuit  of  happiness — having  then 
risen  to  a  just  appreciation  of  their  true  source — were 
held  by  him,  not  as  a  boon  from  king  or  parliament,  or 
as  the  grant  of  any  charter,  but  as  the  endowment  of 
his  Creator,  and  -doolcirad — also,  that  to  secure  these 
rights — not  to  grant  them — governments  are  instituted 
among  men,  deriving  their  just  powers  from  the  consent 
of  the  governed.  The  different  communities,  which,  by 
the  separation  from  the  mother  country,  had  ceased  to 
be  colonies  and  had  become  States,  when  framing  new 
constitutions  to  conform  to  their  new  conditions,  inserted 
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guaranties  for  the  protection  of  these  rights,  with  other 
provisions  required  for  the  government  of  free  common- 
wealths. 

It  was  foreseen,  however,  by  members  of  the  Conti- 
nental Congress  and  by  thoughtful  patriots  throughout 
the  country,  that  when  the  independence  of  the  colonies 
was  recognized  by  the  mother  country,  as  sooner  or  later 
it  must  be,  they  would  be  at  once  surrounded  by  difficul- 
ties and  dangers,  threatening  their  peace  and  even  their 
existence  as  independent  communities.  It  was  plain  to 
them  that,  without  some  common  protecting  power,  dis- 
putes from  conflicting  interests  and  rivalries,  incident  to 
all  neighboring  States,  would  arise  between  them,  which 
would  inevitably  lead  to  armed  conflicts  and  invite  the 
interference  of  foreign  powers,  ending  in  their  conquest 
and  subjection ;  and  that  all  that  was  gained  by  the  ex- 
perience of  centuries  and  by  the  revolution  on  behalf  of 
the  rights  of  man  and  free  government  would  be  lost. 

To  provide  against  these  apprehended  dangers,  a  fed- 
eration or  league  between  the  States  was  proposed  as  a 
measure  of  common  defense  and  protection.  Articles  of 
Confederation  were  accordingly  framed  and  submitted  to 
the  legislatures  of  the  States,  and  finally  adopted  in  1781. 

But,  as  we  all  know,  these  articles  provided  no  mode 
of  carrying  into  effect  the  measures  of  the  Confed- 
eration, or  even  the  treaties  made  by  it.  They  estab- 
lished no  tribunal  to  construe  its  enactments  and  enforce 
their  provisions.  Its  power  was  simply  that  of  recom- 
mendation to  the  States,  its  framers  appearing  to  have 
believed  that  the  States  had  only  to  know  what  was 
necessary,  in  the  judgment  of  Congress,  for  the  general 
welfare,  to  .provide  adequate  means  for  its  accomplishment. 
A  government  which  could  only  enforce  its  enactments 
upon  the  approval  of  thirteen  distinct  sovereignties  ne- 
cessarily contained  within  itself  the  seeds  of  its  dissolu- 
tion: it  could  not  give  the  general  protection  needed. 
Having  no  power  to  exact  obedience  or  to  punish  for 
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disobedience  to  its  advisory  ordinances,  its  recommenda- 
tions were  disregarded  not  only  by  States  but  by  individ- 
uals. 

But  though  the  government  of  the  Confederation  failed 
to  accomplish  the  purpose  of  its  creation,  its  experience 
was  of  inestimable  value;  it  made  clear  to  the  whole 
country  what  was  essential  in  a  general  government  in 
order  to  give  the  needed  security  and  .protection,  and 
thus  prepared  the  way  for  the  adoption  of  the  Constitu- 
tion of  the  United  States.  So  out  of  the  necessities  of  the 
times,  to  preserve  whatever  of  freedom  had  been  gained 
in  the  past, — gained  after  years  of  bitter  experience,  both 
in  the  mother  country  and  in  our  own — and  to  secure  its 
full  fruition  in  the  future,  that  instrument  was  framed 
and  adopted.  By  it  the  great  defects  of  the  Confederation 
were  avoided,  and  a  government  created  with  ample  pow- 
ers to  give  to  the  States  and  to  all  their  inhabitants  the 
needed  security — a  government  taking  exclusive  charge 
of  our  foreign  relations,  representing  the  people  of  all  the 
States  in  that  respect  as  one  nation,  with  power  to  de- 
clare war,  make  peace,  negotiate  treaties  and  form  alli- 
ances, and  at  the  same  time  securing  a  republican  gov- 
ernment to  each  State  and  freedom  of  intercourse  between 
the  States,  equality  of  privileges  and  immunities  to  citi- 
zens of  each  State  in  the  several  States,  uniformity  of 
commercial  regulations,  a  common  currency,  a  standard 
of  weights  and  measures,  one  postal  system,  and  such 
other  matters  as  concerned  all  the  States  and  their  people. 

By  the  union  of  the  States,  which  had  its  origin'in  the 
necessities  of  the  war  of  the  Revolution ,  which  was  declared 
in  the  Articles  of  Confederation  to  be  perpetual,  but  whicli 
was  rendered  perfect  only  under  the  Constitution,  the 
political  body  known  as  the  United  States  was  created 
and  took  its  place  in  the  family  of  nations.  With  that 
union  the  States  became,  in  their  relations  to  foreign  coun- 
tries and  their  citizens  or  subjects,  one  nation,  and  their 
people  became  one  people,  with  a  government  designed  to 
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be  perpetual.  A  dissolution  of  the  Union  would,  indeed, 
remit  the  States  to  their  original  position  of  separate 
communities,  and  th  ?  United  States  ceasing  to  be  a  polit- 
ical body  would  L  iss  from  the  family  of  nations.  But 
such  a  possibility  was  never  considered  by  the  framers  of 
the  Constitution;  no  provisions  are  found  within  it  con- 
templating such  a  result.  As  aptly  stated  by  Chief  Jus- 
tice Chase,  "the  Constitution  in  all  its  provisions  looks 
to  an  indestructible  Union  composed  of  indestructible 
States."  Its  government  was  clothed  with  the  means  to 
give  effect  to  all  its  measures,  which  none  have  been 
able  during  the  century  of  its  existence  successfully  to 
resist.  In  the  late  civil  war  its  strength  was  subjected 
to  the  severest  test.  But  notwithstanding  the  immense 
forces  wielded  by  the  Confederate  States,  the  extent  of 
territory  they  controlled,  and  the  vast  numbers  which  rec- 
ognized their  authority,  the  government  of  the  Union 
never  for  one  hour  renounced  its  claim  to  supreme  au- 
thority over  the  whole  country,  and  to  the  allegiance  of 
every  citizen  thereof.  And  when  tbe  contest  ended — 
a  contest  which  was  the  most  tremendous  and  awful 
civil  war  known  in  history, — though  made  resplendent 
with  unprecedented  acts  of  heroic  courage  on  both 
sides  —  the  armies  of  the  Confederate  States  were 
scattered,  and  their  whole  government  overthrown. 
Whilst  the  fiery  courage  and  martial  spirit  of  their 
people  extorted  our  admiration, — we  are  all  of  the  same 
warrior  race, — their  attempts  to  break  the  Union  only 
disclosed  the  immovable  solidity  of  its  foundations  .and 
the  massive  strength  of  its  superstructure.  It  was  the 
dash  of  the  tempestuous  waves  against  the  eternal  rock. 
And,  now,  in  all  its  wide  domain,  in  respect  to  every 
right  secured  by  the  Constitution,  no  citizen  of  the 
Republic  is  beyond  its  power  or  so  humble  as  to  be 
beneath  its  protection.  We  can  now  confidently  look 
forward  to  the  time  when  the  country  will  embrace  hun- 
dreds of  millions  of  people,  and  are  justified  in  believing 
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that  the  States  will  be  united  then,  as  now,  by  kindred 
sentiments,  and  common  pride  in  the  greatness  and  the 
glory  of  the  country.  We  have  an  abiding  faith  that 
when  we  shall  have  surpassed — as  we  are  destined  to 
do — in  the  vastness  of  our  empire,  as  in  the  civilization 
and  wealth  of  our  people,  ancient  Rome  in  her  greatest 
days,  we  shall  continue  to  be,  for  all  national  purposes, 
as  now,  one  nation,  one  people,  one  power. 

The  crowning  defect  in  the  government  under  the  Ar- 
ticles of  Confederation  was  the  absence  of  any  judicial 
power;  it  had  no  tribunal  to  expound  and  enforce  its 
laws. 

In  no  one  particular  was  the  difference  between  that 
government  and  the  one  which  superseded  it  more  marked 
than  in  its  Judicial  Department.  The  Constitution  de- 
clares not  only  in  what  courts  the  judicial  power  of  the 
United  States  shall  be  vested,  but  to  what  subjects  it  shall 
extend.  It  is  vested  in  one  Supreme  Court  and  in  such 
inferior  courts  as  Congress  may  from  time  to  time  or- 
dain and  establish,  and  it  extends  not  only  to  all 
cases  affecting  ambassadors,  other  public  ministers  and 
consuls;  to  all  cases  of  admiralty  and  maritime  juris- 
diction; to  controversies  to  which  the  United  States  shall 
be  a  party ;  to  .controversies  between  two  or  more  States ; 
between  a  State  and  citizens  of  another  State;  between 
citizens  of  different  States;  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different  States;  and 
between  a  State, 'or  the  citizens  thereof,  and  foreign  States, 
citizens  or  subjects;  but  also  to  all  cases  in  law  and  equity 
arising '  under  the  Constitution,  the  laws  of  the  United 
States  and  treaties  made  under  their  authority.  Cases 
are  considered  as  arising  under  the  Constitution,  laws 
and  treaties  of  the  United  States,  whenever  any  question 
respecting  that  Constitution  and  those  laws  or  treaties  is 
presented  in  such  form  that  the  judicial  power  can  act 
upon  it— that  is  to  say,  when  a  right  or  claim  is  asserted 
for  the  maintenance  of  which  a  construction  of  that  Con- 
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stitution,  or  of  a  law  or  a  treaty  of  the  United  States,  is 
required. 

No  government  is  suited  to  a  free  people  where  a  judicial 
department  does  not  exist  with  power  to  decide  all  judi- 
cial questions  arising  upon  its  constitution  and  laws. 

The  Judicial  Department  established  under  the  Con- 
stitution is  thus  coextensive;  it  reaches  to  every  judicial 
question  which  arises  under  the  Constitution,  treaties, 
and  laws  of  the  United  States.  It  has  devolved  upon  it, 
when  such  a  question  arises,  beyond  the  ordinary  func- 
tions of  a  judicial  department  under  a  single,  as  distin- 
guished from  a  dual,  government,  the  duty  of  determin- 
ing whether  the  delegation  of  powers  to  Congress  on  the 
one  hand,  or  the  reservation  of  powers  to  the  States  on  the 
other,  is  passed  by  either,  and  thus  of  preventing  jarring 
conflicts.  And  in  two  particulars  it  is  distinguished  from 
the  judicial  department  of  any  other  country ;  one,  in  that 
it  can  summon  before  it  the  States  of  the  Union,  and  ad- 
just controversies  between  them,  going  even  to  the  extent 
of  determining  disputes  as  to  their  boundaries,  rights  of 
soil  and  jurisdiction;  the  other,  in  that  it  can  determine 
the  validity  or  invalidity  of  an  act  of  Congress  or  of  the 
States,  when  the  validity  of  either  is  assailed  in  litigation 
before  it. 

Controversies  between  different  States  of  the  world  re- 
specting their  boundaries,  rights  of  soil,  and  jurisdiction 
have  been  the  fruitful  source  of  irritation  between  their 
people,  and  not  unfrequently  of  bloody  conflicts.  The 
history  of  many  of  the  principalities  of  Germany  in 
the  fifteenth  century  is  a  history  of  desolating  wars  over 
disputed  boundaries.  The  license,  disorders  and  crimes 
usually  attendant  upon  border  warfare  were  the  cause  of 
widespread  misery,  until  the  establishment  under  Maxi- 
milian of  an  Imperial  chamber  for  the  settlement  of  such 
controversies,  which  brought  out  of  chaos  order  and  tran- 
quility  in  the  German  Empire. 

Between  the  States  in  this  country,  under  the  Articles 
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of  Confederation,  there  were  also  numerous  conflicts  as 
to  boundaries  and  consequent  rights  of  soil  and  jurisdic- 
tion. They  existed  between  Pennsylvania  and  Virginia ; 
between  Massachusetts  and  New  Hampshire ;  and  between 
Virginia  and  New  Jersey.  By  the  judicial  article  of  the 
Constitution  all  such  controversies  are  withdrawn  from 
the  arbitrament  of  war  to  the  arbitrament  of  law.  Thus, 
for  the  first  time  in  the  history  of  the  world  is  the  spec- 
tacle presented  of  a  provision  embodied  in  the  funda- 
mental law  of  a  country,  that  controversies  between 
States — still  clothed,  for  purposes  of  internal  government, 
with  the  powers  of  independent  communities — shall  be 
submitted  to  the  peaceful  and  orderly  modes  of  judicial 
procedure  for  settlement  —  controversies  which  Lord 
Chancellor  Hardwicke,  in  the  case  of  Perm  v.  Lord  Balti- 
more, said  were  worthy  the  judicature  of  a  Roman  senate 
rather  than  of  a  single  judge. 

The  practical  application  of  the  power  of  the  Supreme 
Court  in  this  particular  has  been  fruitful  of  happy  results. 
In  1837,  it  settled  a  disputed  boundary  between  Rhode 
Island  and  Massachusetts ;  in  1849,  it  brought  to  an  ad- 
justment the  disputed  line  between  Missouri  and  Iowa; 
and,  in  1870,  it  settled  the  controversy  between  Virginia 
and  West  Virginia  as  to  jurisdiction  over  two  counties 
within  the  asserted  boundaries  of  the  latter.  Certainly 
no  provision  of  the  Constitution  can  be  mentioned,  more 
honorable  to  the  country  or  more  expressive  of  its  Chris- 
tian civilization,  than  the  one  which  provides  that  con- 
troversies of  this  character  shall  be  thus  peacefully  settled. 
In  determining  them,  the  court  is  surrounded  by  no 
imperial  guard;  by  no  bands  of  janissaries;  it  has  with 
it  only  the  moral  judgment  and  the  invisible  power 
of  the  people.  Should  the  necessity  arise,  that  invisible 
power  would  soon  develop  into  a  visible  and  irresistible 
force. 

The  power  of  the  court  to  pass  upon  the  conformity 
with  the  Constitution  of  an  act  of  Congress,  or  of  a 
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State,  and  thus  to  declare  its  validity  or  invalidity,  or 
limit  its  application,  follows  from  the  nature  of  the  Con- 
stitution itself,  as  the  supreme  law  of  the  land, — the  sep- 
aration of  the  three  departments  of  government  into  leg- 
islative, executive  and  judicial, — the  order  of  the  Con- 
stitution,— each  independent  in  its  sphere,  and  the  spe- 
cific restraints  upon  the  exercise  of  legislative  powers  con- 
tained in  that  instrument.  In  all  other  countries,  except 
perhaps  Canada  under  the  government  of  the  Dominion, 
the  judgment  of  the  legislature  as  to  the  compatibility  of 
a  law  passed  by  it  with  the  constitution  of  the  country 
has  been  considered  as  superior  to  the  judgment  of  the 
courts.  But  under  the  Constitution  of  the  United  States, 
the  Supreme  Court  is  independent  of  other  departments 
in  all  judicial  matters,  and  the  compatibility  between  the 
Constitution  and  a  statute,  whether  of  Congress  or  of  a 
State,  is  a  judicial  and  not  a  political  question,  and  there- 
fore is  to  be  determined  by  the  court  whenever  a  litigant 
asserts  a  right  or  claim  under  the  disputed  act  for  judicial 
decision. 

This  power  of  that  court  is  sometimes  characterized  by 
foreign  writers  and  jurists  as  a  unique  provision  of  a  dis- 
turbing and  dangerous  character,  tending  to  defeat  the 
popular  will  as  expressed  by  the  legislature.  In  thus  char- 
acterizing it  they  look  at  the  power  as  one  that  may  be 
exercised  by  way  of  supervision  over  the  general  legisla- 
tion of  Congress,  determining  the  validity  of  an  enact- 
ment in  advance  of  its  being  contested.  But  a  declara- 
tion of  the  unconstitutionality  of  an  act  of  Congress  or 
of  the  States  cannot  be  made  in  that  way  by  the  Judicial 
Department.  The  unconstitutionality  of  an  act  cannot 
be  pronounced  except  as  required  for  the  determination 
of  contested  litigation.  No  such  authority  as  supposed 
would  be  tolerated  in  this  country.  It  would  make  the 
Supreme  Court  a  third  house  of  Congress,  and  its  con- 
clusions would  be  subject  to  all  the  infirmities  of  general 
legislation. 
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The  limitations  upon  legislative  power,  arising  from 
the  nature  of  the  Constitution  and  its  specific  restraints 
in  favor  of  private  rights,  cannot  be  disregarded  without 
conceding  that  the  legislature  can  change  at  will  the  form 
of  our  government  from  one  of  limited  to  one  of  unlim- 
ited powers.  Whenever,  therefore,  any  court,  called  upon 
to  construe  an  enactment  of  Congress  or  of  a  State,  the 
validity  of  which  is  assailed,  finds  its  provisions  incon- 
sistent with  the  Constitution,  it  must  give  effect  to  the  lat- 
ter, because  it  is  the  fundamental  law  of  the  whole  people, 
and,  as  such,  superior  to  any  law  of  Congress  or  any  law  of 
a  State.  Otherwise  the  limitations  upon  legislative  power 
expressed  in  the  Constitution  or  implied  by  it  must  be 
considered  as  vain  attempts  to  control  a  power  which  is 
in  its  nature  uncontrollable. 

This  unique  power,  as  it  is  termed,  is  therefore  not  only 
not  a  disturbing  or  dangerous  force,  but  is  a  necessary 
consequence  of  our  form  of  government.  Its  exercise 
is  necessary  to  keep  the  administration  of  the  govern- 
ment, both  of  the  United  States  and  of  the  States,  in  all 
their  branches,  within  the  limits  assigned  to  them  by 
the  Constitution  of  the  United  States,  and  thus  secure 
justice  to  the  people  against  the  unrestrained  legislative 
will  of  either— the  reign  of  law  against  the  sway  of  arbi- 
trary power. 

As  to  the  decisions  of  the  Supreme  Court  respect- 
ing the  constitutionality  of  acts  of  Congress  or  of  the 
States,  they  have,  as  a  general  rule,  been  recognized  as 
furthering  the  great  purposes  of  the  Constitution; — as 
where,  in  Gibbons  v.  Ogdm,  the  court  declared  the  free- 
dom of  the  navigable  waters  of  New  York  to  all  vessels, 
against  a  claim  of  an  exclusive  right  to  navigate  them  by 
steam  vessels  under  a  grant  of  the  State  to  particular 
individuals;— or  where,  as  in  Dartmouth  College  v .  Wood- 
ward, the  court  enforced  the  prohibition  of  the  Constitu- 
tion against  the  impairment  by  the  legislation  of  a  State 
of  the  obligation  of  a  contract,  declaring  void  an  act  of 
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New  Hampshire  which  altered  the  charter  of  the  college 
in  essential  particulars,  and  holding  that  the  charter 
granted  to  the  trustees  of  the  college  was  a  contract  within 
the  meaning  of  the  Constitution  and  protected  by  it;  and 
that  the  college  was  a  private  charitable  institution  not 
under  the  control  of  the  legislature; — or  where,  as  in 
Brown  v.  Maryland,  the  court  declared  that  commerce 
with  foreign  nations  could  not,  under  a  law  of  the  State, 
be  burdened  with  a  tax  upon  goods  imported,  before  they 
were  broken  in  bulk,  though  the  tax  was  imposed  in  the 
form  of  a  license  to  sell ; — or  where,  as  in  Weston  v.  Charles- 
ton, the  court  declared  that  the  bonds  and  securities  of  the 
United  States  could  not  be  subjected  to  taxation  by  the 
States,  and  thus  the  credit  of  the  United  States  impaired ; — 
or  where,  as  in  McCulloch  v.  Maryland  and  Osborn  v.  Bank 
of  the  United  States,  the  court  denied  the  authority  of  the 
States,  by  taxation  or  otherwise,  to  impede,  burden,  or  in 
any  manner  control  the  means  or  measures  adopted  by 
the  government  for  the  execution  of  its  powers; — or 
where,  as  in  Hall  v.  De  Cuir;  The  Wabash  Railway  Co.  v. 
Illinois;  The  Philadelphia  and  Southern  Steamship  Co.  v. 
Pennsylvania,  and  other  cases  determined  in  the  last 
quarter  of  a  century,  the  court  has  removed  barriers  to 
interstate  and  foreign  commerce  interposed  by  State  leg- 
islation. 

And  so  in  the  great  majority  of  cases  in  which  the  va- 
lidity of  an  act  of  Congress  or  of  a  State  has  been  called 
in  question,  its  decisions  have  been  in  the  same  direction, 
to  uphold  and  carry  out  the  provisions  of  the  Constitution. 
In  some  instances  the  court,  in  the  exercise  of  its  powers 
in  this  respect,  may  have  made  mistakes.  The  judges 
would  be  more  than  human  if  this  were  not  so.  They 
have  never  claimed  infallibility ;  they  have  often  differed 
among  themselves.  All  they  have  ever  asserted  is,  that 
they  have  striven  to  the  utmost  of  their  abilities  to  be 
right,  and  to  perform  the  functions  with  which  they  are 
clothed,  to  the  advancement  of  justice  and  the  good  of 
the  country. 
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In  respect  to  their  liability  to  err  in  their  conclusions 
this  may  be  said  —  that  in  addition  to  the  desire  which 
must  be  ascribed  to  them  to  be  just  —  the  conditions  under 
which  they  perform  their  duties,  the  publicity  of  their  pro- 
ceedings, the  discussions  before  them,  and  the  public  at- 
tention which  is  drawn  to  all  decisions  of  general  interest, 
tend  to  prevent  any  grave  departure  from  the  purposes 
of  the  Constitution.  And,  further,  there  is  this  correc- 
tive of  error  in  every  such  departure;  it  will  not  fit  har- 
moniously with  other  rulings;  it  will  collide  with  them, 
and  thus  compel  explanations  and  qualifications  until 
the  error  is  eliminated.  Like  all  other  error  it  is  bound 
to  die;  truth  alone  is  immortal,  and  in  the  end  will  assert 
its  rightful  supremacy. 

And  now,  with  its  history  in  the  century  past,  what  is 
needed,  that  the  Supreme  Court  of  the  United  States 
should  sustain  its  character  and  be  as  useful  in  the  century 
to  come?  I  answer,  as  a  matter  of  the  first  considera- 
tion, —  that  it  should  not  be  overborne  with  work,  and 
by  that  I  mean  it  should  have  some  relief  from  the 
immense  burden  now  cast  upon  it.  This  can  only  be 
done  by  legislative  action,  and  in  determining  what 
measures  shall  be  adopted  for  that  purpose  Congress 
will  undoubtedly  receive  with  favor  suggestions  from 
the  Bar  Associations  of  the  country.  The  Justices  al- 
ready do  all  in  their  power,  for  each  one  examines  every 
case  and  passes  his  individual  judgment  upon  it.  No  case 
in  the  Supreme  Court  is  ever  referred  to  any  one  Justice, 
or  to  several  of  the  Justices,  to  decide  and  report  to  the 
others.  Every  suitor,  however  humble,  is  entitled  to  and 
receives  the  judgment  of  every  Justice  upon  his  case. 

In  considering  this  matter  it  must  be  borne  in  mind 
that,  in  addition  to  the  great  increase  in  the  number  of 
admiralty  and  maritime  cases,  from  the  enlarged  com- 
merce on  the  seas,  and  on  the  navigable  waters  of  the 
United  States,  and  in  the  number  of  patent  cases  from 
the  multitude  of  inventions  brought  forth  by  the  genius 
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of  our  people,  calling  for  judicial  determination,  even  to 
the  extent  of  occupying  a  large  portion  of  the  time  of 
the  court,  many  causes,  which  did  not  exist  upon  its 
organization  or  during  the  first  quarter  of  the  century, 
have  added  enormously  to  its  business.  Thus  by  the  new 
agencies  of  stearn  and  electricity  in  the  movement  of 
machinery  and  transmission  of  intelligence,  creating  rail- 
ways and  steamboats,  telegraphs  and  telephones,  and 
adding  almost  without  number  to  establishments  for  the 
manufacture  of  fabrics,  transactions  are  carried  on  to  an 
infinitely  greater  extent  than  before  between  different 
States,  leading  to  innumerable  controversies  between  their 
citizens,  which  have  found  their  way  to  that  tribunal  for 
decision.  More  than  one-half  of  the  business  before  it  for 
years  has  arisen  from  such  controversies. 

The  facility  with  which  corporations  can  now  be 
formed  has  also  increased  its  business  far  beyond  what 
it  was  in  the  early  part  of  the  century.  Nearly  all 
enterprises  requiring  for  their  successful  prosecution 
large  investment  of  capital  are  conducted  by  corpora- 
tions. They,  in  fact,  embrace  every  branch  of  indus- 
try, and  the  wealth  that  they  hold  in  the  United  States 
equals  in  value  four-fifths  of  the  entire  property  of  the 
country.  They  carry  on  business  with  the  citizens  of 
every  State  as  well  as  with  foreign  nations,  and  the 
litigation  arising  out  of  their  transactions  is  enormous, 
giving  rise  to  every  possible  question  to  which  the  juris- 
diction of  the  Federal  courts  extends. 

The  numerous  grants  of  the  public  domain,  embracing 
hundreds  of  millions  of  acres,  in  aid  of  the  construc- 
tion of  railways;  also  for  common  schools,  for  public 
buildings  and  institutions  of  learning;  have  produced 
a  great  variety  of  questions  of  much  intricacy  and  diffi- 
culty. The  discovery  of  mines  of  the  precious  metals, 
in  our  new  possessions  on  the  Pacific  Coast,  and  the 
modes  adopted  for  their  development,  have  added  many 
more.  The  legislation  required  by  the  exigencies  of 
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the  civil  war,  and  following  it,  and  the  constitutional 
amendments  which  were  designed  to  give  farther  se- 
curity to  personal  rights,  have  brought  before  the  court 
questions  of  the  greatest  interest  and  importance,  call- 
ing for  the  most  earnest  and  laborious  consideration. 
Indeed,  the  cases  which  have  come  before  this  court, 
springing  from  causes  which  did  not  exist  during  the 
first  quarter  of  the  century,  exceed,  in  the  magnitude 
of  the  property  interests  involved,  and  in  the  import- 
ance of  the  public  questions  presented,  all  cases  brought 
within  the  same  period  before  any  court  of  Christendom. 

Whilst  the  constitutional  amendments  have  not  changed 
the  structure  of  our  dual  form  of  government,  but  are  ad- 
ditions to  the  previous  amendments,  and  are  to  be  consid- 
ered in  connection  with  them  and  the  original  Constitution 
as  one  instrument,  they  have  removed  from  existence  an 
institution  which  was  felt  by  wise  statesmen  to  be  incon- 
sistent with  the  great  declarations  of  right  upon  which 
our  government  is  founded;  and  they  have  vastly  en- 
larged the  subjects  of  Federal  jurisdiction.  The  amend- 
ment declaring  that  neither  slavery  nor  involuntary  servi- 
tude, except  as  a  punishment  for  crime,  shall  exist  in  the 
United  States  or  any  place  subject  to  their  jurisdiction,  not 
only  has  done  away  with  the  slavery  of  the  black  man,  as 
it  then  existed,  but  interdicts  forever  the  slavery  of  any 
man,  and  not  only  slavery,  but  involuntary  servitude— 
that  is,  serfage,  vassalage,  villeinage,  peonage,  and  all  other 
forms  of  compulsory  service  for  the  mere  benefit  or  pleas- 
ure of  others.  As  has  often  been  said,  it  was  intended  to 
make  every  one  born  in  this  country  a  free  man  and  to 
give  him  a  right  to  pursue  the  ordinary  vocations  of  life 
without  other  restraint  than  such  as  affects  all  others,  and 
to  enjoy  equally  with  them  the  fruits  of  his  labor.  The 
right  to  labor  as  he  may  think  proper  without  injury  to 
others  is  an  element  of  that  freedom  which  is  his  birth- 
right. 

The  amendment,  declaring  that  no  State  shall  make 
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or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  deprive 
any  person  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,  has  proclaimed  that 
equality  before  the  law  shall  forever  be  the  governing 
rule  of  all  the  States  of  the  Union  which  every  person  how- 
ever humble  may  invoke  for  his  protection.  In  enforc- 
ing these  provisions,  or  considering  the  laws  adopted  for 
their  enforcement,  or  laws  which  are  supposed  to  be  in 
conflict  with  them,  difficult  and  far-reaching  questions 
are  presented  at  every  term  for  decision. 

Up  to  the  middle  of  the  present  century  the  calendar 
of  the  court  did  not  average  140  cases  a  term,  and  never 
amounted  at  any  one  term  to  300  cases;  the  calendar  of 
the  present  term  exceeds  1,500.  In  view  of  the  condi- 
tion of  the  court, — its  crowded  docket — the  multitude 
of  questions  constantly  brought  before  it  of  the  greatest 
and  most  extended  influence — surely  it  has  a  right  to 
call  upon  the  country  to  give  it  assistance  and  relief. 
Something  must  be  done  in  that  direction  and  should 
be  done  speedily  to  prevent  the  delays  to  suitors  now 
existing.  To  delay  justice  is  as  pernicious  as  to  deny 
it.  One  of  the  most  precious  articles  of  Magna  Charta 
was  that  in  which  the  King  declared  that  he  would  not 
deny  nor  delay  to  any  man  justice  or  right.  And  assuredly 
what  the  barons  of  England  wrung  from  their  monarch, 
the  people  of  the  United  States  will  not  refuse  to  any 
suitor  for  justice  in  their  tribunals. 

Furthermore,  I  hardly  need  say,  that,  to  retain  the  re- 
spect and  confidence  conceded  in  the  past,  the  court, 
whilst  cautiously  abstaining  from  assuming  powers 
granted  b}^  the  Constitution  to  other  departments  of  the 
government,  must  unhesitatingly  and  to  the  best  of  its 
ability  enforce,  as  heretofore,  not  only  all  the  limita- 
tions of  the  Constitution  upon  the  federal  and  state 
governments,  but  also  all  the  guarantees  it  contains  of 
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the  private  rights  of  the  citizen,  both  of  person  and  of 
property.  As  population  and  wealth  increase — as  the  ine- 
qualities in  the  conditions  of  men  become  more  and  more 
marked  and  disturbing — as  the  enormous  aggregation  of 
wealth  possessed  by  some  corporations  excites  uneasiness 
lest  their  power  should  become  dominating  in  the  legis- 
lation of  the  country,  and  thus  encroach  upon  the  rights 
or  crush  out  the  business  of  individuals  of  small  means — 
as  population  in  some  quarters  presses  upon  the  means 
of  subsistence,  and  angry  menaces  against  order  find  vent 
in  loud  denunciations — it  becomes  more  and  more  the 
imperative  duty  of  the  court  to  enforce  with  a  firm  hand 
every  guarantee  of  the  Constitution.  Every  -decision 
weakening  their  restraining  power  is  a  blow  to  the  peace 
of  society  and  to  its  progress  and  improvement.  It 
should  never  be  forgotten  that  protection  to  property  and 
to  persons  cannot  be  separated.  Where  property  is  in- 
secure, the  rights  of  persons  are  unsafe.  Protection  to 
the  one  goes  with  protection  to  the  other;  and  there  can 
be  neither  prosperity  nor  progress  where  either  is  uncer- 
tain. 

That  the  Justices  of  the  Supreme  Court  must  possess  the 
ability  and  learning  required  by  the  duties  of  their  office, 
and  a  character  for  purity  and  integrity  beyond  reproach, 
need  not  be  said.  But  it  is  not  sufficient  for  the  perform- 
ance of  his  judicial  duty  that  a  judge  should  act  honestly 
in  all  that  he  does.  He  must  be  ready  to  act  in  all  cases 
presented  for  his  judicial  determination  with  absolute  fear- 
lessness. Timidity,  hesitation  and  cowardice  in  any  pub- 
lic officer  excite  and  deserve  only  contempt,  but  infinitely 
more  in  a  judge  than  in  any  other,  because  he  is  appointed 
to  discharge  a  public  trust  of  the  most  sacred  character. 
To  decide  against  his  conviction  of  the  law  or  judgment 
as  to  the  evidence,  whether  moved  by  prejudice  or  passion, 
or  the  clamor  of  the  crowd,  is  to  assent  to  a  robbery  as 
infamous  in  morals  and  as  deserving  of  punishment  as 
that  of  the  highwayman  or  the  burglar;  and  to  hesitate 
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or  refuse  to  act  when  duty  calls  is  hardly  less  the  subject 
of  just  reproach.  If  he  is  influenced  by  apprehensions 
that  his  character  will  be  attacked,  or  his  motives  im- 
pugned, or  that  his  judgment  will  be  attributed  to  the 
influence  of  particular  classes,  cliques  or  associations, 
rather  than  to  his  own  convictions  of  the  law,  he  will 
fail  lamentably  in  his  high  office. 

To  the  intelligent  and  learned  Bar  of  the  country  the 
judges  must  look  for  their  most  effective  and  substantial 
support.  Its  members  appreciate  more  than  any  other 
class  the  difficulties  and  labors  and  responsibilities  of  the 
judicial  office;  and  whilst  the  most  severe  and  unsparing 
of  critics,  they  are  in  the  end  the  most  just  in  their  judg- 
ments. If  they  entertain  for  the  judges  respect  and  con- 
fidence; if  they  accord  to  them  learning,  integrity  and 
courage;  the  general  public  will  not  be  slow  in  accept- 
ing their  appreciation  as  the  true  estimate  of  the  judges' 
character.  Sustained  by  this  professional  and  public 
confidence,  the  Supreme  Court  may  hope  to  still  further 
strengthen  the  hearts  of  all  in  love,  admiration  and  rever- 
ence for  the  Constitution  of  the  United  States,  the  noblest 
inheritance  ever  possessed  by  a  free  people. 
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ADDRESS  OF  MR.  JUSTICE  HARLAN, 

At  the  Banquet  in  the  evening,  to  the  toast,  "  The  Supreme  Court 
of  the  United  States." 


MR.  PRESIDENT: 

The  toast  you  have  read  suggests  many  reflections  of 
interest.  But  when  an  attempt  is  made  to  give  shape  to 
them,  in  my  own  mind,  the  fact  confronts  me  that  every 
line  of  thought  most  appropriate  to  this  occasion  has 
been  covered  by  addresses  delivered,  in  another  place, 
by  distinguished  members  of  the  Bar,  and  by  an  eminent 
jurist  responding  on  behalf  of  the  Supreme  Court  of  the 
United  States.  They  have  left  nothing  to  be  added 
respecting  the  organization,  the  history,  the  personnel, 
or  the  jurisdiction  of  that  tribunal.  It  is  well  that  those 
addresses  are  to  be  preserved  in  permanent  form  for  the 
delight  and  instruction  of  all  that  are  to  come  after  us  ; 
especially  those  who,  as  judges  and  lawyers,  will  be  con- 
nected with  the  administration  of  justice.  I  name  the 
lawyers  with  the  bench,  because  upon  them,  equally  with 
the  judges,  rests  the  responsibility  for  an  intelligent  de- 
termination of  causes  in  the  courts,  whether  relating  to 
public  or  to  private  rights.  As  the  bench  is  recruited  from 
the  Bar,  it  must  always  be  that  as  are  the  lawyers  in  any 
given  period,  so,  in  the  main,  are  the  courts  before  which 
they  appear.  Upon  the  integrity,  learning  and  courage 
of  the  Bar  largely  depends  the  welfare  of  the  country  of 
which  they  are  citizens;  for,  of  all  members  of  society, 
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the  lawyers  are  best  qualified  by  education  and  training 
to  devise  the  methods  necessary  to  protect  the  rights  of 
the  people  against  the  aggressions  of  power.  But  they 
are,  also,  in  the  best  sense,  ministers  of  justice.  It  is 
not  true,  as  a  famous  lawyer  once  said,  that  an  advocate, 
in  the  discharge  of  his  duty,  must  know  only  his  client. 
He  owes  a  duty  to  the  court  of  which  he  is  an  officer, 
and  to  the  community  of  which  he  is  a  member.  Above 
all,  he  owes  a  duty  to  his  own  conscience.  He  miscon- 
ceives his  high  calling  if  he  fails  to  recognize  the  fact  that 
fidelity  to  the  court  is  not  inconsistent  with  truth  and 
honor,  or  with  a  fearless  discharge  of  duty  to  his  client. 
It  need  scarcely  be  said  in  this  presence  that  the  Ameri- 
can Bar  have  met  all  the  demands  that  the  most  scru- 
pulous integrity  has  exacted  from  gentlemen  in  their 
position. 

In  the  addresses  to-day  much  was  said  of  the  Supreme 
Court  of  the  United  States  that  was  gratifying  as  well  to 
those  now  members  of  that  tribunal  as  to  all  who  take 
pride  in  its  history.  But,  Mr.  President,  whatever  of 
honor  has  come  to  that  court  for  the  manner  in  which  it 
has  discharged  the  momentous  trust  committed  to  it  by 
the  Constitution  must  be  shared  by  the  Bar  of  Amer- 
ica. "  Justice,  sir,"  (I  use  the  words  of  Daniel  Webster,) 
"  is  the  great  interest  of  man  on  earth.  It  is  the  ligament 
which  holds  civilized  beings  and  civilized  nations  to- 
gether. Wherever  her  temple  stands,  and  so  long  as  it 
is  duly  honored,  there  is  a  foundation  for  social  security, 
general  happiness,  and  the  improvement  and  progress  of 
our  race.  And  whoever  labors  on  this  edifice  with  use- 
fulness and  distinction,  whoever  clears  its  foundations, 
strengthens  its  pillars,  adorns  its  entablatures,  or  con- 
tributes to  raise  its  august  dome  still  higher  in  the  skies, 
connects  himself,  in  name  and  fame  and  character,  with 
that  which  is  and  must  be  as  durable  as  the  frame  of 
human  society."  The  Temple  of  Justice  which  has  been 
reared  in  this  fair  land  is  largely  the  work  of  our  lawyers. 
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If  there  be  security  for  life,  liberty  and  property,  it  is  be- 
cause the  lawyers  of  America  have  not  been  unmindful 
of  their  obligations  as  ministers  of  justice.  Search  the 
history  of  every  State  in  the  Union,  and  it  will  be  found 
that  they  have  been  foremost  in  all  movements  having 
for  their  object  the  maintenance  of  the  law  against 
violence  and  anarchy;  the  preservation  of  the  just  rights 
both  of  the  government  and  of  the  people. 

I  read  recently  a  brief  speech  by  Mr.  Gladstone,  at  a 
banquet  given  many  years  ago  in  honor  of  the  great 
French  advocate,  Berryer.  He  had  visited  the  south 
of  Europe,  and  witnessed  there  much  cruel  oppression 
of  the  people.  The  executive  power,  he  said,  not  only 
had  broken  the  law,  but  had  established  in  its  place  a 
system*  of  arbitrary  will.  He  found,  to  use  his  own 
words,  that  the  audacity  of  tyranny,  which  had  put 
down  chambers  and  municipalities  and  extinguished  the 
press,  had  not  been  able  to  do  one  thing — to  silence  the 
Bar.  He,  himself,  heard  lawyers  in  courts  of  justice,  un- 
dismayed by  the  presence  of  soldiers,  and  in  defiance  of 
despotic  power,  defend  the  cause  of  the  accused  with  a 
fearlessness  that  could  not  have  been  surpassed.  He  was 
moved,  on  that  occasion,  to  say  of  the  English  Bar,  what 
may  be  truly  said  of  the  American  Bar,  that  its  members 
are  inseparable  from  our  national  life — from  the  security 
of  our  national  institutions. 

It  has  been  said  of  some  of  the  judgments  of  the  Su- 
preme Court  of  the  United  States  that  they  are  not 
excelled  by  any  ever  delivered  in  the  judicial  tribunals 
of  any  country.  Candor,  however,  requires  the  conces- 
sion that  their  preparation  was  preceded  by  arguments 
at  its  bar  of  which  may  be  said,  what  Mr.  Justice  Buller 
observed  of  certain  judgments  of  Lord  Mansfield,  that 
they  were  of  such  transcendent  power  that  those  who 
heard  them  were  lost  in  admiration  "  at  the  strength  and 
stretch  of  the  human  understanding." 

Mr.  President,  I  am  unwilling  to  pass  from  this  subject 
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without  saying  what  it  is  but  just  to  say,  that  the  bar  of 
this  imperial  State  has  furnished  its  quota,  aye,  more  than 
its  quota,  to  the  army  of  great  lawyers  and  advocates, 
who,  by  their  learning,  eloquence  and  labors,  have  aided 
the  courts  of  the  Union,  as  well  as  those  of  the  States, 
in  placing  our  constitutional  system  upon  foundations 
which,  it  is  hoped,  are  to  endure  for  ages.  Not  to  speak 
of  the  living,  and  not  to  name  all  the  dead  who  have  done 
honor  to  the  legal  profession  in  this  State,  I  may  mention 
Alexander  Hamilton, "  formed  for  all  parts,  in  all  alike  he 
shined,  variously  great;"  William  H.  Seward,  John  C. 
Spencer,  Thomas  Addis  Emmet,  John  Wells,  George 
Wood,  Joshua  A.  Spencer,  Benjamin  F.  Butler,  Daniel 
Lord,  John  Duer,  James  T.  Brady,  Ogden  Hoffman, 
Charles  O'Conor  and  Roscoe  Conkling.  Gentlernan  of 
the  bar  of  New  York,  you  have  in  these  and  other 
great  names  upon  the  roll  of  lawyers  and  advocates 
given  to  the  country  by  your  State,  an  inheritance  be- 
yond all  price. 

But,  sir,  while  the  Supreme  Court  of  the  United  States 
is  indebted  to  the  Bar  of  the  country  for  its  invaluable 
aid  in  the  administration  of  justice,  it  is  still  more  in- 
debted to  the  highest  courts  of  the  several  States,  and 
to, the  Circuit  and  District  Courts  of  the  Union.  Many 
distinguished  members  of  those  courts — judges  whose 
learning  and  integrity  is  everywhere  recognized — have 
honored  this  occasion  by  their  presence.  But  it  is  a  most 
felicitous  circumstance  that  we  have  with  us  the  full 
bench  of  the  New  York  Court  of  Appeals,  of  whose 
Bar  we  are  guests  upon  this  occasion.  Who  can  ade- 
quately estimate,  who  can  overstate,  the  influence  for 
good  upon  American  jurisprudence  which  has  been 
exerted  by  the  learned  judgments  delivered  by  those 
who  have  graced  the  bench  of  this  proud  State?  Kent, 
Livingston,  Thompson,  Spencer,  Jones,  Nelson,  Oakley, 
Savage,  Walworth,  Marcy,  Bronson,  Denio  and  Selden, 
not  to  mention  others,  -will  be  remembered  as  long  as 
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the  science  of  law  has  votaries.  If  what  they  wrote 
were  obliterated  altogether  from  our  judicial  history,  a 
void  would  be  left  in  American  jurisprudence  that  could 
not  be  filled.  Indeed,  the  history  of  American  law  could 
not  well  be  written  without  referring  to  the  judgments 
and  writings  of  those  eminent  jurists. 

And  here  it  is  appropriate  to  say  that  the  duty  of  ex- 
pounding the  Constitution  of  the  United  States  has  not 
devolved  alone  upon  the  courts  of  the  Union.  From  the 
organization  of  our  government  to  the  present  time,  that 
duty  has  been  shared  by  the  courts  of  the  States.  Con- 
gress has  taken  care  to  provide  that  the  original  juris- 
diction of  the  courts  of  the  Union  of  suits  at  law  and 
in  equity  arising  under  the  Constitution  and  laws  of  the 
United  States,  or  under  treaties  with  foreign  countries, 
shall  be  concurrent  with  that  of  the  courts  of  the  several 
States.  This  feature  of  our  judicial  system  has  had  much 
to  do  with  creating  and  perpetuating  the  feeling  that 
the  government  of  the  United  States  is  not  a  foreign 
government,  but  a  government  of  the  people  of  all  the 
States,  ordained  by  them  to  accomplish  objects  pertaining 
to  the  whole  country,  which  could  not  be  efficiently 
achieved  by  any  government  except  one  deriving  its 
authority  from  all  the  people. 

As  we  stand  to-night  in  this  commercial  metropolis, 
where  the  government  created  by  the  Constitution  was 
organized,  and  where  the  supreme  judicial  tribunal  of  the 
Union  held  its  first  session,  it  is  pleasant  to  remember  that 
all  along  its  pathway  that  court  has  had  the  cordial 
co-operation  and  support  of  the  highest  court  of  this  the 
most  powerful  of  all  the  States.  The  Supreme  Court  of 
the  United  States,  and  the  highest  court  of  New  York, 
have  not  always  reached  the  same  conclusions  upon  ques- 
tions of  general  law,  nor  have  they  always  agreed  as  to 
the  interpretation  of  the  Constitution  of  the  United  States. 
But,  despite  these  differences,  expressed  with  due  regard 
to  the  dignity  and  authority  of  each  tribunal,  they  have 
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stood  together  in  maintaining  these  vital  principles  enun- 
ciated by  the  Supreme  Court  of  the  United  States : 

That  while  the  preservation  of  the  States,  with  author- 
ity to  deal  with  matters  not  committed  to  national  con- 
trol, is  fundamental  in  the  American  constitutional  sys- 
tem, the  Union  cannot  exist  without  a  government  for  the 
whole ; 

That  the  Constitution  of  the  United  States  was  made 
for  the  whole  people  of  the  Union,  and  is  equally  binding 
upon  all  the  courts  and  all  the  citizens; 

That  the  general  government,  though  limited  as  to  its 
objects,  is  yet  supreme  with  respect  to  those  objects,  is 
the  government  of  all,  its  powers  are  delegated  by  all,  it 
represents  all,  and  acts  for  all ;  and, 

That  America  has  chosen  to  be,  in  many  respects  and 
to  many  purposes,  a  nation,  and  for  all  these  purposes 
her  government  is  complete,  to  all  these  objects  it  is  com- 
petent. 

Mr.  President,  a  few  words  more.  The  members  of  the 
Supreme  Court  of  the  United  States  will  return  to  their 
post  of  duty,  with  grateful  thanks  for  the  opportunity  given 
them  to  participate  in  these  Centennial  exercises.  It  has 
been  good  for  us  to  be  here.  You  have  given  us,  gentle- 
men, renewed  reason  to  think  that  the  court  of  which  we 
are  members  is  regarded  with  affection  and  confidence 
by  the  Bar  of  the  country,  and  that  as  long  as  it  shall  be 
equal  to  the  tremendous  responsibilities  imposed  upon  it, 
that  affection  and  confidence  will  not  be  withdrawn. 

We  have  met  here  to  celebrate  the  organization  of  that 
court,  in  this  city,  one  hundred  years  ago — a  tribunal 
fitly  declared  to  be  the  living  voice  of  the  Constitu- 
tion. Within  that  period  the  progress  of  the  nation  in 
all  that  involves  the  material  prosperity  and  the  moral 
elevation  of  the  people,  has  exceeded  the  most  sanguine 
expectations  of  those  who  laid  the  foundations  of  our 
government.  But  its  progress  in  the  knowledge  of  the 
principles  upon  which  that  government  rests,  and  must 
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continue  to  rest,  if  it  is  to  accomplish  the  beneficent 
ends  for  which  it  was  created,  is  not  less  marvellous.  It 
was  once  thought  by  statesmen  whose  patriotism  is  not  to 
be  doubted,  that  the  power  committed  to  the  courts  of  the 
Union,  especially  to  the  Supreme  Court  of  the  United 
States,  would  ultimately  destroy  the  independence,  within 
their  respective  spheres,  of  the  co-ordinate  departments 
of  the  national  government,  and  even  endanger  the  exist- 
ence and  authority  of  the  State  governments.  But  the 
experience  of  a  century,  full  of  startling  political  and 
social  changes,  has  shown  not  only  that  those  apprehen- 
sions were  groundless,  but  that  the  Father  of  our  Country 
was  right  when  he  declared,  in  a  letter  to  the  first  Chief 
Justice  of  the  United  States,  that  the  judicial  department 
was  the  keystone  of  our  political  fabric.  Time  has 
grandly  vindicated  that  declaration.  All  now  admit  that 
the  fathers  did  not  err  when  they  made  provision,  in  the 
fundamental  law,  for  "  one  Supreme  Court,"  with  author- 
ity to  determine,  for  the  whole  country,  the  true  meaning 
and  scope  of  that  law.  The  American  people,  after  the 
lapse  of  a  century,  have  a  firm  conviction  that  the  elim- 
ination of  that  court  from  our  constitutional  system  would 
be  the  destruction  of  the  government  itself,  upon  which 
depends  the  success  of  the  experiment  of  free  institutions 
resting  upon  the  consent  of  the  governed.  That  those 
institutions,  which  have  answered  "the  true  ends  of  gov- 
ernment beyond  all  precedent  in  human  history,"  may  be 
preserved  in  their  integrity;  that  our  country  may,  under 
all  circumstances,  be  an  object  of  supreme  affection  by 
those  enjoying  the  blessings  of  our  republican  govern- 
ment; and  that  the  court  whose  organization  you  have 
assembled  to  commemorate  may,  in  its  membership  as 
well  in  its  judgments,  always  meet  the  just  expectations 
of  the  people,  is  the  earnest  wish  of  those  to  whom  you 
have,  on  this  occasion,  done  so  much  honor. 
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